Part 3:
Building authentic victim participation

Part 3 of this report sets out the Victims of Crime Commissioner’'s recommmendations for building a justice

system that enables authentic participation by victims.
Recommendations are based on the key issues raised by victims and stakeholders outlined in detail in Part

2 of the report.



Overview of Chapter 12: Rights

In 2016, the Victorian Law Reform Commission (VLRC) articulated the victim's role as one of ‘participant’.
In 2018, the Victorian Government introduced amendments to the Victims’ Charter Act 2006 (Victims'
Charter) to recognise victims as participants.

The Victims of Crime Commissioner (VOCC) has found that more needs to be done to recognise victims
as participants.

Ensuring equity in the Victims’ Charter

Currently, a victim'’s rights and entitlements vary depending on which prosecuting agency conducts

the case and the court in which the case is prosecuted. In acknowledgement of the victim’s role as a
participant, but not a party, the VOCC recommends that the Victims' Charter be amended to treat victims
equally by providing all victims with the same entitlements to information and consultation, regardless of
court jurisdiction or prosecuting agency.

Enhancing Victims’ Charter compliance

The VOCC notes that a victim'’s priority is having their rights respected and participating in the criminal
proceeding. Victims should not have to rely on complaints mechanisms to have their rights respected.
The VOCC recommends there be a role for the courts during proceedings in ensuring that victims'
rights and entitlements under the Victims' Charter and other laws are respected. This would reflect the
triangulation of interests in a fair trial and recognises victims as participants in a more meaningful way.

Accountability and transparency in decision making

The VOCC considers that there are ways to introduce independent review mechanisms that do not
interfere with the duties of police or prosecutors or erode their independence. The VOCC recommends that
an independent victim right to review scheme be introduced. A review scheme should be underpinned by
new rights in the Victims' Charter and enable certain decisions at both the investigatory and prosecutorial
stages of the process to be reviewed after internal mechanisms have been exhausted.

Victims' rights as human rights

Legal authorities recognise and respond to those who possess rights. Victoria’'s Charter of Human Rights
and Responsibilities Act 2006 (Vic) (Human Rights Charter) does not specifically recognise victims in the
justice system.

The VOCC recommmends that the Human Rights Charter be amended to include victims' high-level rights
such as a victim's right to be acknowledged as a participant, to be treated with respect and to be protected
as a witness.

Protecting victims from unreasonable delay

The VOCC repeatedly heard from victims who had been further traumatised because of court delay.
While the Human Rights Charter states that a person charged with a criminal offence is entitled to be
tried without unreasonable delay, there is no equivalent right afforded to victims, such as the right to give
evidence at trial without unreasonable delay.

The VOCC recommends that the Human Rights Charter be amended to include a right for a victim of a
criminal offence to be protected from unreasonable trial delay. The VOCC also recommends that courts
and other justice agencies (including Victoria Police, the Office of Public Prosecutions and Victoria Legal
Aid) be adequately funded to reduce delays in criminal trials without eroding victims' participatory rights.

Improve awareness of victims' rights

Being unaware of the Victims' Charter makes it difficult for victims to understand their rights and
entitlements, advocate for these rights and entitlements to be upheld, and identify Victims' Charter
breaches. The Department of Justice and Community Services' (DJCS) Victim's Guide to Support Services
and the Criminal Justice System does not recognise victims' role as participants and does not provide
victims with comprehensive guidance about participation at key points of the process. The VOCC
recommends that the DICS review and revise A Victim's Guide to Support Services and the Criminal
Justice System to provide victims with more comprehensive guidance about their participation.

Review of the Victims’ Charter

A statutory review of the Victims' Charter must be commmenced by the VOCC by no later than 4 November
2024. The VOCC recommends that this review include a broader examination of the enforceability of
victims' entitlements, including reviewing section 22 of the Victims' Charter.



Chapter 12:
Rights



Introduction

In 2016, the Victorian Law Reform Commission (VLRC) recommended that victims of crime be seen as
‘participants’ in the criminal justice system. The VLRC did not define what it meant to be a participant.
Instead, the VLRC considered this term reflected the evolving role of victims in the criminal justice system.
In 2018, the Victims' Charter was amended to recognise victims as participants.

The Victims of Crime Commissioner (VOCC)'s engagement with victims and stakeholders laid out in Part
2 of this report found that while a more nuanced understanding of victims' needs — and of their status as
participants — is developing, more needs to be done to foster the cultural change envisaged by the VLRC
when it articulated the victim's role as one of ‘participant’.

One part of this cultural change is strengthening victims' rights and entitlements.

In this chapter, the VOCC proposes an enhanced rights-based framework for victim participation, building
on the changes already made following the VLRC's 2016 report The Role of Victims of Crime in the Criminal
Trial Process.

This chapter makes recommendations in relation to:
e securing equal entitlements for victims under the Victims' Charter
¢ expanding accountability measures under the Victims' Charter by introducing:

- ajudicial role in checking compliance with victims' rights and entitlements
- independent review of certain justice agency decisions

e recognising victims' rights as human rights in Victoria's Charter of Human Rights and Responsibilities
Act 2006 (Vic) (Human Rights Charter).

In this chapter, the VOCC also maintains that lack of funding and resourcing cannot continue to be
used as a justification for keeping victims' rights below an acceptable standard. Any changes to extend
and enhance victims' entitlements should be accompanied by appropriate investment so that these
entitlements can be met in a meaningful way.

The VOCC also makes recommendations to improve awareness of victims' rights and considers what
should be included in a statutory review of the Victims' Charter, which is required to be commenced by the
VOCC before November 2024.

An enhanced rights-based framework

Seventy-four per cent of victims surveyed by the VOCC said they were either never treated as a participant
(50 per cent) or only treated as a participant sometimes (24 per cent). Too many victims and stakeholders
described a justice system where victims:

e feel excluded from processes
e are not a part of decision making and do not having a voice

¢ are not getting the information needed, or not getting information often enough, to participate
meaningfully

e are notincluded in the prosecution and court process
* |ose choice and agency through the justice process.

Almost half of the victims surveyed by the VOCC (45 per cent) indicated they would not want to participate
in the justice process again.

More needs to be done to foster the cultural change envisaged by the VLRC when it articulated the victim’s
role as one of ‘participant’.



Ensuring equity in the Victims’ Charter

Information and consultation are key to participation

A major theme underpinning lack of participation

for victims was not getting the information they

needed to participate. This included from police

and prosecution and spanned the investigation, A major theme underpinning lack

prosecution and court processes. of participation for victims was
not getting the information they

Victims told the VOCC about being ‘blind-sided’ due ..
needed to participate.

to lack of information, resulting in victims missing
court dates, not being advised of plea negotiation
outcomes and missing opportunities to make Victim
Impact Statements (VISs).

Similarly, many victims spoke about a lack of
participation during decision-making processes and
feeling like their voice was unimportant or ignored.

A substantial body of literature demonstrates that a Many victims spoke about a lack

lack of timely and accurate information during the of participation during decision-making
justice process remains one of the biggest causes of processes and feeling like their voice
victim frustration and dissatisfaction.! However, while was unimportant or ignored.

access to information and consultation are key to

victim participation, these enablers of participation

are not equally or consistently available to all victims

of crime under the Victims' Charter.

Information and consultation entitlements are not equal
As outlined in detail in Chapter 6, not all victims are treated equally in Victoria.

Under the Victims' Charter, victims in the indictable stream (prosecuted by the Director of Public
Prosecutions (DPP)) are entitled to more specific information and consultation than victims in the
summary stream (prosecuted by Victoria Police).2 The differing information and consultation requirements
under the Victims' Charter effectively create two tiers of victims in Victoria.

Victims told the VOCC that they had experienced this disparity:

‘I have also heard from other victims who were harmed as a result of summary offences and

who feel like the court system has completely ignored them altogether. These people wanted
a chance to give a Victim Impact Statement but were told they weren’t able to do so for

that type of offending. They therefore felt that their suffering was ignored and not taken into

account.®

A number of victims' professionals surveyed by the VOCC were also concerned about the treatment of
victims whose cases are heard in the summary jurisdiction (Magistrates’ Court), where the VOCC was
advised that victim participation is particularly lacking.

As noted in the Department of Justice and Community Safety (DJCS) 2021 report Improving Victims’
Experience of Summary Criminal Proceedings, ‘victim experience [in summary proceedings] is often
secondary to the need to ensure cases are finalised efficiently'*

Consistent with that research, the VOCC has found that the interests and entitlements of victims in the summary
jurisdiction are often considered as an ‘afterthought’ or left to the ‘good will' of certain justice personnel.



While reforms to secure enhanced victim entitlements over the years are promising, victims' entitlements
to information and consultation under the Victims' Charter have not been based on notions of fairness
and equity — or even on the Victims' Charter objective of reducing secondary victimisation.® If this was the
case, all victims would be entitled to the same entitlements. Instead, victims’ information and consultation
entitlements under the Victims’ Charter have been based on matters of funding, resourcing and efficiency
— primarily reducing prosecution and court delay. This is evident from the DJCS 2021 report Improving
Victims’ Experience of Summary Criminal Proceedings. In that report, the DJCS acknowledges that the
Victims' Charter consultation obligations were not extended to all types of cases in previous Victims'’
Charter reforms ‘due to time constraints of summary proceedings and a desire to avoid measures that
could cause further delay'® In 2018, when introducing The Victims and Other Legislation Amendment

Bill 2018 to strengthen the rights of victims of crime as participants in the criminal justice system, the
then-Attorney-General stated that expanded entitlements to information and consultation should not be
provided to victims in the summary jurisdiction because this would ‘compromise the early resolution of
matters'”

Once again, in 2021, the DICS did not recommend that all victims have the same information and
consultation rights under the Victims' Charter, prioritising the efficiency of the system over victims.®

When approaching Victims' Charter entitlements from a trauma-informed and victim-centred lens, and
having regard to the participatory objectives outlined in section 4(1)(ba) of the Victims' Charter, it is difficult
to identify a sound policy rationale for maintaining different tiers of entitlements for victims under the
Victims' Charter.

Creating equity in the Victims’ Charter

A lack of consultation with victims during the justice process is associated with victims' disenchantment.
Victims describe having limited or no opportunity to participate or have their voice heard during the
criminal justice process.? On the other hand, with increased participation and voice in the criminal justice
process, victims perceive a more equitable justice system.©

In acknowledgement of the victim's role as a
participant, but not a party, the Victims' Charter
should place all victims on an equal footing, providing

all victims with the same opportunity to be provided The Victims' Charter should place all
with information and to be consulted, regardless of victims on an equal footing, providing
jurisdiction or prosecuting agency. every victim with the same opportunity

for to be provided with information
and to be consulted, regardless of
jurisdiction or prosecuting agency.

Given the seriousness of crimes heard in the
Magistrates’ Court (which can include sexual assault,
stalking and serious cases of assault), it is simplistic to
suggest such crimes are experienced as ‘less serious’
by victims (or cause ‘less harm’ to victims) than those
crimes heard in the indictable jurisdiction.”

All victims, regardless of the jurisdiction in which their matter is progressed, should have the same rights
and entitlements enshrined in the Victims' Charter.

One of the few participatory entitlements granted to victims is that the DPP must consult with a victim
of crime during the criminal justice process. Sections 9A-9C of the Victims' Charter set out the DPP's
obligations to provide additional information to the victim about court proceedings and the progress of
the case, to seek the victim's views before making certain key decisions (e.g. to accept a plea to a lesser
charge), and to give the victim reasons for making certain key decisions.

44 <http://link.springer.com/10.1007/978-3-030-61383-

o


http://link.springer.com/10.1007/978-3-030-61383-9
http://link.springer.com/10.1007/978-3-030-61383-9

It is unjust that such basic entitlements as consultation with the prosecution are limited to a small
proportion of victims in Victoria.?

A victim's entitlement to participate by receiving information and being consulted at key stages of the
criminal justice process should be extended to all victims, including those whose matters are heard in the
Magistrates’ Court.

Victims' entitlements, particularly in the summary jurisdiction, are too often regarded as ‘aspirational’ or
‘best practice’ — adherence to them is contingent on them not inconveniencing the court, prosecution or
defence (or affecting case throughput).

It is not unreasonable — or disproportionate — for victims of a serious crime to be provided the same rights
and dignity as other victims of crime through provision of basic information about a case and having the
right to be heard in relation to key prosecution decisions. As noted by the recent Victorian Parliamentary
inquiry into Victoria's justice system:
victims of crime should have equitable entitlements under the Victims' Charter regardless of the type of offending.
All experiences of victimisation or crime is traumatising for victims. Victims' interests are focussed on ensuring an
appropriate response from the justice system. Therefore, the Commmittee recommends that the Victorian Government

amends the Victims' Charter so that victims of crime have the same entitlements to information, regardless of whether
a prosecuting agency is dealing with a summary or indictable offence.” (emphasis added)

Prosecutions, and the courts, must continue to adapt and evolve to better accommodate victims. The
speed and nature of a court proceeding should not erode victims' entitlements to be consulted, just as the
speed and nature of a proceeding should not impinge on an accused’s right to a fair trial. As noted by the
Victorian Parliamentary inquiry, section ‘9B(3)(b) of the Victims' Charter is an unnecessary roadblock for
victims of crime to be engaged properly and consistently through the prosecution process'*

The VOCC recommends that existing information and consultation requirements outlined in the Victims’
Charter (as applicable to the DPP) should be extended to the summary jurisdiction.

Additionally, the Victims' Charter should be amended to remove the consultation exception in section
9B(3)(b) that relates to the DPP not having to seek the views of a victim if ‘it is not practical to contact the
victim given the speed or nature of the proceeding’.

RECOMMENDATION 1

The Victorian Government Amendments to the Victims' Charter should:
should introduce
amendments to the
Victims’ Charter Act 2006
(Vic) to extend information

¢ extend the information and consultation requirements
in sections 9A-9C so these obligations apply to all
prosecuting agencies

and consultation * remove the consultation exception in section 9B(3)(b)
requirements to the that removes the obligation on the Director of Public
summary jurisdiction and Prosecutions to seek the views of a victim if ‘it is not
remove the consultation practical to contact the victim given the speed or nature
exception in section 9B(3) of the proceeding'’.

(b).

Resourcing information and consultation rights

The DIJCS in its 2021 report Improving Victims' Experience of Summary Criminal Proceedings, stated
that extending a consultation obligation to victims in the summary jurisdiction, ‘without a substantial
system change and substantial increase in resourcing’ would ‘risk system failure'> Significantly, Victoria
Police members also told the VOCC during consultation that the logistics of managing victim liaison and
consultation in the Magistrates’ Court are already ‘simply impossible'.'®
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One police member told the VOCC ‘If you ask anyone | work with how is their day? We are at full steam
every day and it's impossible for us to be under more pressure.’”

Similarly, in June 2023, staff at the Office of Public Prosecutions (OPP) were reported as saying that they
were ‘at breaking point’, warning that ‘the quality of their work is declining, meaning lesser outcomes for
victims of crime'™ as courts tackle the backlog of cases.

The VOCC acknowledges that enhancing and extending victims' rights requires resourcing, just as
protecting the rights of the accused has resource and funding implications.” The VOCC also acknowledges
that the Victorian Government has committed more than $100 million since the 2019-20 budget

towards improvements for victims such as the new Financial Assistance Scheme for victims and for the
Intermediary Program.?° The VOCC welcomes the government’s investment in these areas to support
victims. However, as this report demonstrates, victims have many needs and interests and require a wide
range of supports to be able to participate in the justice system, protect them from secondary trauma and
to help them recover from the effects of crime.

Lack of funding and resourcing cannot continue to be used as a justification for keeping victims' rights
below an acceptable standard. All victims, regardless of jurisdiction or speed of the process, should be
offered the same opportunity to participate.

The Victorian justice system must adapt to better accommodate victims. Practices of the court,
prosecution and defence must evolve so that victims' entitlements are respected and implemented in
practice.

The VOCC expects any changes to victims' entitlements would be met by appropriate resourcing and
investment in the relevant agencies, who would be required to uphold victims’ rights. Victims' rights
should not just exist ‘on paper’ — agencies must be provided with sufficient funding and resourcing to
make these rights a reality.

However, the VOCC notes that bringing about fostering significant change for victims is not just a matter
of funding or resourcing. Significant change requires:

e courts and agencies to change their procedures and practices
e adapting processes and business systems to support new procedures and practices

e cultural change in the understanding, attitudes and behaviours of the people responsible for
supporting and upholding victims' rights and participation.

Given advances in technology, communication methods and IT infrastructure, particularly since the
introduction of the Victims' Charter (and more specifically, since COVID-19), the VOCC considers that targeted
work should be prioritised within justice agencies to explore how victims can be better accommmodated
during decision-making processes in the summary jurisdiction without unduly delaying the court.

While it is beyond the scope of this inquiry to examine individual agency responsibilities under the Victims'
Charter, and the funding levels or arrangements of these agencies, it is clear that funding and appropriate
resourcing of justice agencies is key to the successful implementation of victims' entitlements and the
sustainability of recommmendations in this report, including the recommmendations outlined above.

The VOCC recommends that the Victorian
Government assess funding levels and arrangements
for relevant justice agencies, ensuring any changes
to extend and enhance information and consultation
requirements under the Victims' Charter are
accompanied by appropriate investment to uphold
victims' rights.

Funding and resourcing alone is also
insufficient — agencies must also adapt
their business, operations and policies
to realise these rights and continue to
focus on cultural change.

Funding and resourcing alone are also not sufficient

—agencies must also adapt their business, operations

and policies to realise these rights and continue to

focus on cultural change.
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RECOMMENDATION 2

The Victorian Government In assessing agencies’ ability to meet victims' rights and
should assess funding entitlements, the Government and agencies should consider:
levels and arrangements
for justice agencies with
statutory obligations
under the Victims’ Charter e advances in technology, commmunication methods and IT

e ways in which agencies could adapt their business,
operations and policies to better realise victims' rights

Act 2006 (Vic), ensuring infrastructure and how improved IT infrastructure could
any changes to extend better accommodate victims during decision-making
and enhance information processes while not unduly delaying the courts.

and consultation
requirements under
the Victims’ Charter
are accompanied by
appropriate resourcing.

Enhancing Victims’ Charter compliance

Victims’ charter breaches are not always detected

As noted above, a major theme underpinning lack of participation for victims was not getting the
information needed, or not getting information often enough or in ways that assisted victims to
participate. This included from police and prosecution and spanned the investigation, prosecution and
court processes, including in circumstances where victims are entitled to information and participation
under the Victims' Charter.

An overwhelming majority (75 per cent) of respondents to the VOCC's Victims' Survey advised that
agencies had not told them about the Victims' Charter. Being unaware of the Victims' Charter makes
identifying Victims' Charter breaches difficult for victims, if not impossible.

Stakeholders told the VOCC that in addition to victims lacking awareness of the Victims' Charter, the
Charter ‘lacks teeth’ and its remedies are ineffective for victims, including the VOCC's complaints powers.
As one respondent to the Victims' Professional Survey stated in relation to the Victims' Charter: ‘Effective
how? If Police don't update on proceedings, victims can't make a complaint until the end of the process.
The Charter doesn't actually do anything to correct victims' individual experiences.

While victims can initiate a Victims' Charter complaints process via the VOCC, these complaints options
are limited. Specifically, the VOCC cannot investigate a complaint where there is an ongoing criminal
investigation, hearing or trial.? The VOCC cannot set aside decisions or refer decisions back to the original
decision maker for review.? This limits the extent to which the VOCC can intervene in a substantial way.
For example, if a victim was not advised of a plea hearing and missed the opportunity to make a Victim
Impact Statement (VIS), the VOCC cannot intervene to require that courts provide a victim with the
opportunity to make a VIS prior to sentencing.

Because of challenges in securing effective remedies for victims via a complaints process alone, the VOCC
considers more needs to be done to uphold victims' rights at the time of a potential Victims' Charter
breach.



Upholding victims' rights when breached

Regardless of complaints options or remedies

following a breach of the Victims' Charter, a

victim's priority is having their rights respected and A victim’s priority is having their rights
participating in the proceeding from the outset. respected and participating in the

Complaints pathways should not be the sole orozazeling M dns il e ples

option for breaches of individuals' Victims’ Charter
entitlements.

The VOCC considers that timelier ‘checks and balances’ during the justice process would ensure victims
do not carry the burden of instigating a complaints process after a Victims' Charter breach has occurred,
particularly as this means practical remedies are limited.

As noted by Wemmers, ‘it is not enough to give rights to victims; one must also consider how these rights
are implemented’.?

Ensuring agencies comply with their duties towards victims

When a case is heard in court, judges and magistrates are well placed to prevent breaches of victims'
rights and entitlements. At an application, or during a hearing or trial, judicial officers have the ability and
authority to check whether the prosecution has met its statutory obligations towards the victim.

The VOCC considers that courts can, and should,
proactively ensure that victims' rights and

entitlements under the Victims' Charter are Courts can, and should, proactively
respected. Checking that a victim'’s rights and ensure that victims' rights and
entitlements have been met would help to ensure entitlements under the Victims'
that victims’ rights and entitlements are respected Charter are respected.

throughout criminal justice processes.

This reflects the triangulation of interests in a fair
trial and recognises victims as participants in a more
meaningful way.

In practice, this might mean, for example, that judicial officers would, at relevant times, ask the prosecution
whether:#

» they have provided information to the victim(s) about hearings and/or other court and prosecution
processes and the outcome of such notification

¢ they have provided information to the victims about their options to attend hearings?
¢ they have consulted the victim before accepting a plea to lesser charges?®

¢ avictim has been notified about an application to access the victim’s confidential communications,
asked whether they wish to be heard on the application, and notified about their right to legal
assistance in relation to this application

e avictim has been advised of the availability of special protections or alternative arrangements for giving
evidence

¢ the victim wishes to make a VIS and if so, the outcome of this.

If courts proactively focused on ensuring that victim'’s rights and entitlements were respected before
certain proceedings are finalised or progressed, this would also provide a clear demonstration to victims
that they are relevant to criminal proceedings and that their rights and entitlements matter. It would
enable any failures to be addressed quickly and without significant delay to the proceeding. These
preventative steps would provide victims with substantive redress for an agency'’s failure to uphold victims'
rights and entitlements without relying on victims to instigate a complaints process.

https://www.judicialcollege.vic.edu.au/eManuals/Victims/Victims%200f%20Crime%20in%20the%20Courtroom_WholeDoc.pdf
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As raised in the VLRC's 2016 report The Role of Victims of Crime in the Criminal Trial Process, an
enforcement mechanism incorporated into the court process might improve prosecuting agencies’
compliance.?” Knowing that a court will check what they have done - or not done - might make
prosecuting agencies and their lawyers more accountable.

Judicial checking would not provide victims with independent standing to commmence an action to
enforce their rights and entitlements. However, by taking preventative steps, courts could play a critical
role in ensuring that victims can exercise their participatory rights and entitlements. This reflects the
triangulation of interests in a fair trial and recognises victims as participants in a more meaningful way.

To ensure that victims' rights and entitlements are respected throughout criminal justice processes,
the VOCC recommends changes be made to the Victims' Charter — and any other relevant legislation
—to require courts to make enquiries that the prosecution has met its obligations concerning victims'
participatory rights at key points in the criminal trial and hearing process.

Introducing a form of judicial checking of those rights and entitlements that affect victims’ ability to
participate in a proceeding would also address concerns raised by prosecutors that they are unable to
meet their statutory obligations towards victims because of the pressure imposed by courts to expedite
and resolve cases. During consultation, the VOCC was told that time pressures are ‘primarily driven by
the courts'?® and ‘the court's number one issue is their time’.?° Victoria Police members advised the VOCC
that there is pressure on prosecutors and defence to progress matters and that to redress participation
for victims around plea negotiations ‘would require a level of engagement that is entirely at odds with the
pressure coming from the courts'*° Victoria Police members told the VOCC:
It is a dynamic environment in the court, things can change quickly and quite often the victim isn't there. Decisions get
made quickly and that's not to say we don't consider the victim, but it's a very dynamic environment..There's a whole

heap of matters backed up with COVID so there's pressure to keep things moving along. Quite often we're told to go
outside and reconsider [the prosecution position], so there's pressure to resolve.

It is important that cases are not unnecessarily delayed. This may require police, defence lawyers and the
courts to consider how best to address delays while improving the way in which they respect the rights
and entitlements of victims. Continuing to adapt to new environments and challenges is essential and
should not come at the expense of victims’ rights and entitlements.

In this context, a form of judicial checking to ensure that agencies have met a victim's rights and
entitlements would ensure courts and prosecutors are working together to facilitate victim participation,
with both having to turn their mind to the rights and entitlements of victims before matters are
progressed.



RECOMMENDATION 3

The Victorian Government
should introduce
amendments to the
Victims’ Charter Act 2006
(Vic) — and any other
relevant legislation - to
require courts to ensure
that the prosecution
meets its obligations
concerning victims'’
participatory rights at key
points in the criminal trial
and hearing process.

Where a victim has a right or entitlement that is relevant
to their ability to participate in a court proceeding, courts
should proactively check whether the prosecution has met
its obligations concerning victims' participation rights. This
would include, for example, the judicial officer checking
whether:

¢ the victim has been provided with information about their
options to attend hearings

e prosecutors have consulted the victim before accepting a
plea

¢ the victim has been notified about an application to
access the victim's confidential commmunications and
asked whether they wish to be heard on the application

¢ the victim has been notified about an application to
guestion them about their sexual history or to subpoena
personal information about them

¢ the victim has been advised of the availability of any
special protections or alternative arrangements for giving
evidence

¢ the victim wishes to make a Victim Impact Statement.

Accountability and transparency in decision
making

As outlined above, the VOCC considers that stronger systems are required to uphold victims' entitlements
and improve outcomes for victims. There needs to be a range of accountability measures to encourage
improved compliance with the Victims' Charter and to strengthen victims' participatory rights.

While research indicates many victims do not want
‘veto’ or ultimate decision-making power, many

victims are still dismayed by the finality of certain While research indicates most victims
police and prosecution decisions.*> As noted by Dr do not want ‘veto’ or ultimate decision-
Mary lliadis and Associate Professor Asher Flynn in making power, many victims are
relation to prosecution decisions specifically, such dismayed by the finality of certain
decisions involve ‘a high level of discretion’ and ‘have police and prosecution decisions.

not traditionally been subject to external scrutiny or

review'3?

In the VOCC's 2021-22 Annual Report, it was noted

that a systemic trend emerging from enquiries and complaints data was victim dissatisfaction concerning
investigatory and prosecutorial decisions, such as failure to investigate or prosecute. Victims raised
concerns that these decisions lacked transparency and accountability and that there were limited avenues
to have such decisions independently reviewed .3
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The VLRC noted in its 2021 report Improving the Response of the Justice System to Sexual Offences, with
any exercise of public power, there are benefits in processes of review and accountability which include:

¢ improving the quality of decision making
e providing transparency and accountability

e ensuring that people can provide their views before key decisions are made.*®

Victim participation in decision making

Victims have told the VOCC about not being able to get an appropriate response from police, including not
being given any information about why matters had not progressed and feeling confused as to why cases
had been ‘dropped’ or ‘dismissed’. In some cases, victims told the VOCC about being dismissed, dissuaded,
or prevented from reporting entirely.

Victims raised concerns with the VOCC that police had not investigated their reports appropriately and
that there had been a lack of rigour in the investigation process. For certain victims, there were additional
barriers, including:

e where a Victoria Police member had perpetrated a crime

¢ where victims of sexual assault were made to feel unsafe, trivialised or treated with scepticism

¢ where a victim had been misidentified as the predominant aggressor in a family violence matter
¢ where police in rural and regional communities know each other and the community.

Victims also told the VOCC of their dismay at the way in which certain prosecution decisions were made
and the lack of consultation with victims, despite entitlements under the Victims' Charter.

Section 9B of the Victims' Charter requires the DPP to seek the views of victims before making certain
key decisions (e.g to discontinue charges or to accept a plea of guilty to a lesser charge). Victims raised
concerns that consultation with victims is not meaningful or is merely a ‘tick the box’ exercise.

In 2023, victim-survivors raised their concerns in the media about prosecution decision making and victim
consultation.®®

Issues raised in ABC News article Survivors of sexual abuse and victims’ families raise
concerns over dealings with Victoria’s state prosecutors

e After watching their abuser plead guilty to reduced charges and receive a non-custodial
sentence, victim-survivors Ms Parsons and Ms Goss ‘say their experiences at the hands
of Victoria's Office of Public Prosecutions (OPP) has left them feeling “abandoned” and
“ignored™.

¢ When the OPP called Lee Little's ‘family in for a meeting one week before Alicia’s killer was to
be tried for murder, she says they were told that he had agreed to plead guilty to dangerous
driving causing death instead ... Lee Little said the representatives in the room made it clear
that the decision had been made, and there was nothing the family could do. “We were
gobsmacked. Our views weren't considered,” she said.’

e Mrand Mrs Forrest were asked by the OPP ‘to attend a meeting to discuss a potential plea
before the trial and ask any questions they had. “When we got there, they'd already made
their minds up and they said ‘We're going to plead [to three counts of arson causing death] ...
and that's the way it's going to be,” Mr Forrest said.’

https:/mwww.abc.net.

au/news/2023-03-06/child-sexual-abuse-survivors-office-of-public-prosecutions-court/102031750
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Victims’ right to review schemes

In the United Kingdom, victims have a right to seek a review of certain decisions, including where police
have decided to charge or where a prosecution has not proceeded.*” This is called a Victims Right to
Review (VRR) scheme. The VRR involves an internal review by a separate unit within the Crown Prosecution
Service (the Appeal and Review Unit), rather than an independent review (conducted by someone
employed or engaged by another body).

A review of 2833 cases between 1June 2013 and March 2015 found that 372 decisions (13 per cent) had been
overturned under the UK's VRR scheme.*® While the numbers are smaller, in 2021-22 the Victorian Office
of Public Prosecutions handled 478 new sexual offence matters.* Victoria Police prosecutes a much larger
number of matters.“©

The Independent Victims’ Commissioner for London, Claire Waxman, has described the VRR as ‘an
important check and balance, empowering victims to challenge charging decisions that they are not
happy with' Academics have referred to the potential for increased satisfaction and empowerment for
victims with review mechanisms.*2 Dr Mary lliadis has argued that there may also be further benefits if the
review process operates independently. It avoids the review process being conducted by close colleagues
of the original decision maker, it is more likely to identify ‘gaps in decision-making processes and offer
more transparency and accountability to victims'.4®

While Victoria does not have a scheme that provides victims with a right to an independent (external)
review of police and prosecutorial decisions,** the possibility of a review scheme in Victoria has been raised
in a number of inquiries.

In its 2016 report The Role of Victims of Crime in the Criminal Trial Process, the VLRC discussed, but
ultimately did not recommend, an independent VRR scheme for Victoria. It did, however, consider such
a scheme should be revisited in five years after further work had been done to reform internal review
mechanisms within the OPP.%

In its 2021 report, Improving the Response of the Justice System to Sexual Offences, the VLRC stated it was
concerned that ‘we do not know enough about the quality of [police and prosecution] decision-making
processes’* The VLRC stated that, specifically in relation to sexual assault:

We continue to be concerned that victim survivors do not feel confident in the validity, transparency and accountability
of the decision-making process. Too many are left without a good enough explanation or understanding of why the
case did not proceed.”’

The VLRC stated: ‘We need to understand more about why police and prosecution cases do not progress
and introduce more independence and accountability into decision making by police and prosecution.”®

The VLRC recommended that an independent panel be established to review police and prosecution
decisions in sexual offence cases, either individually or systemically. The VLRC recommmended a model of
independent review that would:

¢ review the quality of decision making
¢ make recommendations to the police and prosecution to continue with charges
¢ make recommendations to address other issues identified as part of that review

¢ leave the final decision to the police and prosecution.*
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Put simply, the independent review mechanism would ‘review cases with fresh eyes to assess if cases
should be progressed further'.>°

Under the VLRC's proposed model, there would also be a ‘systemic review' function which would involve:
e conducting thematic reviews of cases and assessing the standard of casework

¢ identifying ways of improving procedures, including how prosecutors treat victims and improve
procedural justice for victims

¢ identify any legal issues that act as barriers to decision making.”

A 2021 parliamentary inquiry recommended that the Victorian Government introduce a VRR scheme
under the Victims' Charter which would allow victims of sexual offences® to request an internal review of
decisions made by police or a prosecuting agency to not file charges or to discontinue a prosecution.>

The parliamentary inquiry also recommended that the Victorian Government direct the Victorian Auditor-
General's Office to evaluate existing internal review schemes for all victims of crime (not just victims of
sexual offences) to determine if an independent external right to review scheme should be open to all
victims of crime.>

A right to review certain decisions

Victims' participation increasingly involves holding agencies accountable for their conduct. The VOCC
considers that accountability includes a victim being able to seek some form of external review of
significant decisions, particularly decisions made with a high degree of discretion.

For example, when deciding whether to prosecute a person, the Victorian DPP’s Policy states that
prosecution may only proceed if:

¢ thereis areasonable prospect of conviction, and
e a prosecution isin the public interest.*

The DPP’s Policy then sets out several pages of criteria that are relevant, or not relevant, to determining
these two matters. For example, in relation to whether a prosecution is in the public interest, the
prosecution must consider:

¢ offence-related factors (e.g. the seriousness of the offence)

* offender-related factors (e.g. the offender’s culpability, antecedents and background)

e victim-related factors (e.g. the attitude of the victim to a prosecution), and

e other factors (e.g. the likely sentence, the prevalence of the offence, the likely length of a trial).>®

In each case, prosecutors must decide the importance of each of these many factors. As Jonathan Doak
says, ‘the weight attributed to each of these factors in establishing whether or not there is a sufficient
public interest to prosecute is a matter of subjective assessment’.>”

As in judicial decision making, where judges can overturn the decisions of other judicial officers,
‘reasonable minds often differ on prosecutorial decisions'.*® The OPP has recently noted in the context

of crimes involving ‘recklessness’ that ‘Crown Prosecutors and the Director of Public Prosecutions are
commonly faced with difficult choices, including whether to discontinue a charge, or resolve a prosecution
on a basis that does not necessarily adequately reflect the gravity of the harm done to victims'.®

https://parliament.vic.gov.au/images

https://www.opp.ic.gov.au/wp-content/uploads/2022/10/DPP-Policy.pdf

<https://theconversation.com/lehrmann-



https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://www.opp.vic.gov.au/wp-content/uploads/2022/10/DPP-Policy.pdf
https://theconversation.com/lehrmann-inquiry-whats-a-director-of-public-prosecutions-or-dpp-a-legal-expert-explains-206194
https://theconversation.com/lehrmann-inquiry-whats-a-director-of-public-prosecutions-or-dpp-a-legal-expert-explains-206194
https://www.theage.com.au/politics/victoria/careful-and-realistic-public-prosecutor-defends-lack-of-lawyer-x-charges-20230622-p5diji.html

Significant work has been done within the DPP/OPP to provide victims with better access to reasons for
prosecutorial decisions,®® and a discontinuance review framework has been established.® However, the
VOCC considers that an independent right to review scheme in Victoria is needed to provide victims with
an avenue to seek independent review of certain police and prosecutorial decisions after proper internal
review processes have been exhausted.

Police and prosecutors make many and difficult decisions. In any exercise of public power, there are
benefits in processes of review and accountability. These include improving the quality of decision making
and providing transparency and accountability.®?

The VLRC said that resistance to a model of independent review of police and prosecution decisions was
based on concerns that an independent review process might interfere with the independence of police
and prosecution decision making (for example, if the

DPP were required to prosecute a case that the DPP

had decided should not be prosecuted).®®* However,

as noted by the VLRC, assessments made in relation The VOCC considers that there are

to evidence, reliability and credibility ‘should be ways to introduce independent review
subject to scrutiny, so that we can be sure that flawed mechanisms that do not disrupt the
reasoning about a person'’s credibility or reliability is duties of police or prosecutors or erode
not the reason a case has been discontinued'.*4 their independence.

An independent review model would allow for ‘the

testing of assumptions that might be held by the

police and prosecution’® A model of review would

help to address concerns about whether misconceptions and biases are affecting decision making.

The VOCC considers that there are ways to introduce independent review mechanisms that would not
disrupt or interfere with the duties of police or prosecutors or erode their independence. For example, the
model proposed by the VLRC accepts that the review process should leave the final decision to the police
and prosecution.®®

The VOCC recommends that an independent victim right to review scheme in Victoria should be
introduced.?’” It should be underpinned by new rights in the Victims' Charter and have capacity to review
decisions made at both the investigatory and prosecutorial stages of the process after internal mechanisms
have been exhausted.

The VOCC considers the structure and make-up of the review mechanism to be a matter for government
following extensive victim and stakeholder consultation.

The types of decisions that can be reviewed, and the trigger for a matter to be eligible for independent
review, would also need to be determined after comprehensive consultation with victims, victims'
professionals, Victoria Police members and the OPP. However, the VOCC considers it would be appropriate
for the independent review mechanism to:

e enable individual case reviews at the request of victims

e review cases without a request from a victim for the purposes of enabling a broader oversight, review
and advisory mechanism to address systemic issues relating to certain decision making

e enable review in circumstances where police have:

- failed to take a complaint or report from victims and have failed to provide sufficient information on
why, and have failed to provide information on how to request an internal review of such a decision

- decided not to file charges and have failed to provide sufficient information on why a matter cannot
proceed, and have failed to provide information on how to request an internal review of such a decision.

¢ enable review of prosecution decisions:

- after a victim has exhausted avenues under the (internal) DPP’'s Discontinuance Review Framework

http:/link.springer.com/10.1007/978-3-030-61383-9>
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- where a prosecutor has failed to meet their obligations under the Victims' Charter to seek the
victim’s views before making certain key decisions.

It is also essential that the process be developed in a way that is trauma-informed and victim-centred.
Most victims seeking independent review will (at a minimum) be upset, disappointed, confused, and
feeling powerless. Victims who have a case considered as part of a broader review (rather than because
they have requested a review), may need support because a review may find that problems existed
which affected their case. It is therefore important that review processes are developed in ways that are
consistent with, and promote, Victims' Charter principles.

Further, to ensure victims can participate meaningfully in any new review process, victims should also have
access to independent legal advice and assistance to facilitate their participation. Access to legal assistance
is discussed further in Chapter 15.

RECOMMENDATION 4

The Victorian Government Victims should have an avenue of independent review in
should establish an circumstances where police have:

independent review
mechanism enabling
victims to seek a review
of certain police and

e failed to take a complaint or report from victims and have
failed to provide sufficient information on why, and on
how to request an internal review of such a decision

prosecution decisions ¢ decided not to file charges and have failed to provide
once internal review sufficient information on why a matter cannot proceed,
mechanisms have been and on how to request an internal review of such a
exhausted. decision.

Victims should have an avenue of independent review of
prosecution decisions in circumstances where:

e avictim has exhausted avenues under the DPP’s
Discontinuance Review Framework

e aprosecutor has failed to meet their obligations under the
Victims' Charter to seek the victim’s views before making
certain key decisions.

Victims' rights as human rights

Why are rights important?

As noted by academics Holder, Kirchengast and Cassell, rights matter because legal authorities recognise and
respond only to those who possess them.® Victoria's Charter of Human Rights and Responsibilities Act 2006 (Vic)
(Human Rights Charter) does not specifically recognise victims in the justice system, whether as participants in the
justice system or in other ways.

The Human Rights Charter does recognise victims as having ‘general’ rights such as the right to life, the right to
protection from cruel, inhuman or degrading treatment and the right to privacy and reputation.

Holder, Kirchengast and Cassell argue that jurisdictions should recognise victims' rights and entitlements as human
rights. They argue that this could help to change our understanding of victims' rights in the following ways:

¢ Human rights provide a normative basis for victims' rights. While a person’s status as a victim may be
transitional, their interests are not peripheral to the state's obligations to its citizens, they are ‘intrinsic and
inalienable’®

¢ Characterising victims' rights as human rights changes the relationship investigatory and prosecuting
agencies have with victims. The relationship moves from one of respect (where victims' rights are essentially
unenforceable) to one of agencies being ‘duty-bearers’ in relation to the rights of victims.”



¢ Identifying that victims’ have human rights helps to separate the interests of victims from the
interests of the prosecution. It asserts that victims' interests are not simply against offenders but exist
in in relation to the state. It also shows that victims, like the accused, have rights.

¢« Human rights can provide a robust structure, language and jurisprudence for rigorous examination
of the tension that exists between rights that different persons and groups may have.” Using a
human rights framework to recognise victims' rights focuses on the tension between rights and finding
ways of resolving or reconciling those tensions rather than disregarding victims' interests.

If a person has a right, then a ‘duty-bearer’ (such as investigatory and prosecuting agencies and potentially
courts) would have an obligation to respect that person’s right. This is consistent with the view that the
harm caused by a crime is not simply an act against the state but violates the human rights of victims, and
that the law should separately recognise victims' rights. Wemmers argues that:

victims' rights are human rights and that crime constitutes a violation of their rights as well as an act against the state
and, in turn, that victims require recognition as persons before the law.”?

Holder, Kirchengast and Cassell suggest that there has been a pervasive view that state entities only hold
duties towards offenders because there has been a belief that the interests of victims were the same as the
interests of the state. They suggest that ‘[u]lnderstanding victims as independent actors in criminal justice
processes underscores the distinct status of victims' rights’.”

Holder, Kirchengast and Cassell also assert that categorising victims' rights as human rights
reconceptualises a failure to afford victims rights not merely as ‘unfortunate’, ‘unintentional’, or the result of
‘voluminous workloads' of justice agencies, but rather that ‘these everyday administrative omissions are an
oppressive, even intrusive, abuse of power'7#

Victims’ rights as human rights in Victoria

In its 2016 report The Role of Victims of Crime in the Criminal Trial Process, the VLRC observed that while
the Human Rights Charter provides guarantees to the accused during the trial process (for example, to be
informed of the nature and reason for the charge and to be afforded the right to a fair hearing), there are
no rights enshrined for victims of crime. The VLRC concluded that incorporating the interests of victims
into the Human Rights Charter would add to the integrity of what constitutes a fair trial in Victoria.”

In 2016, the VLRC recommended that the Human Rights Charter be amended to include a right for a
victim of a criminal offence to be:

¢ acknowledged as a participant (but not a party) with an interest in the proceedings
e treated with respect at all times
e protected from unnecessary trauma, intimidation and distress when giving evidence.”

These rights would not be the only rights that victims could have in Victoria. The VLRC envisaged that
these rights would act as minimum guarantees of victims' rights. Therefore, legislation such as the Victims'’
Charter could provide additional rights to victims, and agencies providing services to victims could provide
better services than those required by these minimum guarantees.

The VLRC said that incorporating the interests of victims into the Human Rights Charter would:
* be relevant to the drafting and interpretation of legislation
¢ place obligations on the court to protect and secure the interests of victims

¢ Dbe relevant to the policy development of legislative reforms to the criminal justice system because
victims' rights and interests would need to be considered by Cabinet and by parliament in the
statement of compatibility.”

In its 2021 Inquiry into Victoria’s Criminal Justice System, the Legislative Council Legal and Social Issues
Committee (the Committee), said the rights of victims are implicitly protected under the Human Rights
Charter because the accused's fair hearing rights involve a triangulation of interests.



While it may be correct that the rights of victims are implicitly protected under the Human Rights Charter,
victims' rights are broader than those protected (implicitly) under the Human Rights Charter.

Furthermore, the Human Rights Charter’s ‘fair hearing’ provisions only refer to the accused's rights.
Sections 24 and 25 expressly state that they apply to ‘a person charged with a criminal offence’, that is, they
are the accused’s rights. As a result, victims' rights only exist as far as they are relevant to understanding
the accused’s rights. However, victims' interests often concern the relationship between victims and the
state rather than victims and the accused. The Human Rights Charter therefore does not recognise all
victims' rights and interests.

The Human Rights Charter is based on the International Covenant on Civil and Political Rights which
was created in 1966 and the European Convention on Human Rights which was created in 1953. These
human rights instruments developed in the context

of a binary understanding of fair trial requirements.

This explains why the Human Rights Charter only

envisages victims' rights indirectly through the Victims' rights and the triangulation
accused'’s rights. The notion of a triangulation of fair of interests are not fully recognised
trial interests only developed (or was recognised in the Human Rights Charter.

by a court) in the last 25 years. As a result, victims'
rights and the triangulation of interests are not fully
recognised in the Human Rights Charter.

Victims should be recognised in the Human Rights Charter

The increased recognition of the legitimate rights and interests of victims through the Victims’ Charter
requires the justice system to continue to evolve in order to ‘reconcile victim participation with legal,
institutional and professional demands’.”® Rather than destabilising concepts such as the right to a fair
hearing, articulating victims' entitlements as human rights would ensure a focus on victims' rights in
parallel to — not opposition with - rights of the accused. It would provide a strong framework for public
authorities to make fairer decisions and balance competing interests.”

Legal authorities recognise and respond to those who have legal rights. In the Human Rights Charter,
victims' human rights are only recognised in a narrow way, namely to the extent that they are relevant in
understanding the accused'’s rights.

Associate Professor Tyrone Kirchengast told the VOCC that victims' rights are ambiguous and
unenforceable:
everyone is left confused by this ambiguous standing of victim rights that don't fit with conventional rights discourse.
Where if you look at offender rights, they're always presented in the context of being substantive and enforceable.

There aren’t any rights for offenders that can't be enforced. They might be levels of enforcement, but they're all real and
substantive rights. But victims have not shared in that history of rights development.®°

Amending the Human Rights Charter would recognise that victims have their own rights and status which
are not only relevant in understanding the accused'’s fair hearing rights. That means victim'’s rights would
be relevant irrespective of whether they affect the accused’s rights.

The incorporation of victims' rights into the Human
Rights Charter would elevate victims' status and

improve consideration of their status and interests. Amending the Human Rights Charter
It would also provide increased recognition of the would recognise that victims have
Victims' Charter across public institutions and help their own rights and status which are
guide decision making, training and development not only relevant in understanding the

of policies and procedures. As noted by the Victorian
Ombudsman, Victoria’'s Human Rights Charter helps
public authorities ‘make fairer decisions’, ‘balance
competing interests’ and ‘is a tool to humanise

the bureaucracy'® For example, the Framework of Judicial Abilities and Qualities for Victorian Judicial
Officers® which outlines the attributes the government, courts and community expect from judicial

accused’s fair hearing rights.

in%20the%20Courtroom_WholeDoc.pdf:

https:/www judicialcollegevic.edu.au/sites/default/files/2022-06/
Judicial%20Abilities%20and%20Qualities%20Framework.pdf
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appointees,® makes reference to the abilities and qualities that are necessary to ensure fair treatment
under Victoria's Human Rights Charter, but does not refer to the Victims' Charter.84

Recognising victims' rights in the Human Rights Charter could also improve the development of criminal
law policy. Section 18(2) of the Victims' Charter already provides that:
a person or body responsible for the development of criminal law policy, the development of victims' services policy,

the administration of criminal justice or the administration of victims' services must, where relevant, have regard to the
Charter Principles.

However, there is no method for making a person or body accountable for whether they have had regard
to the Victims' Charter principles.

The Human Rights Charter provides that when introducing a Bill to parliament, a Minister must also
introducel a Statement of Compatibility. A Statement of Compatibility must discuss whether a Bill is
compatible with human rights, and if so, how it is compatible. It must also set out the nature and extent
of any incompatibility.® This is to ensure that human rights are considered in the policy development of
legislation.

If victims' rights were referred to in the Human Rights Charter, Ministers introducing Bills into parliament
would need to provide a Statement of Compatibility indicating whether the Bill is compatible with victims'
rights and/or identify the extent to which it is not.

As noted by the Federal Human Rights Commission in its consideration of a Federal Human Rights Act,
the integration of human rights considerations into the decision-making processes of public authorities
is important because it ‘should make public servants more aware of the impacts of their decisions, and
therefore help to prevent human rights breaches in decision making and policy design’.®

For example, in the 2021 report Improving Victims’ Experience of Summary Criminal Proceedings, the
accused’s rights under the Human Rights Charter were used to justify not enhancing victims' information
and consultation rights.?” Given victims' rights are not articulated in the Human Rights Charter, there was
no requirement to equally balance competing rights or consider fairness to victims on the same level as
accused rights.

Amending the Human Rights Charter

Academic Jonathan Doak contends that there are several key human rights standards that victims should
be entitled to, including the right to protection and the right to participation.®

The VOCC recommends that the Human Rights Charter be amended to include victims' high-level rights
such as acknowledging the victim as a participant, treating the victim with respect, and protecting victims
as withesses.

This broader recognition of the need to protect victims throughout criminal proceedings — rather than
limiting it to when a witness is called to give evidence - is consistent with other human rights instruments.
For example, the EU directive on Victims' Rights focuses on protecting victims from ‘secondary and repeat
victimisation' court processes.®’ This recognises the need to protect victims because giving evidence more
than once can be traumatising. The VLRC's recommendations to protect victims from harm when giving
evidence should therefore be extended to protecting victims when a court is considering whether a victim
should be required to give evidence.

The Human Rights Charter should also require that a Statement of Compatibility include an assessment
of whether a Bill is compatible with victims' rights and entitlements as set out in the Victims' Charter
and, if any part of a Bill is incompatible with a victim's rights and entitlements, the nature and extent of
the incompatibility. This would provide a mechanism for improving accountability in persons or bodies
responsible for developing criminal law policy by having regard to Victims' Charter principles.

https:/humanrights.gov.au/sites/default/files/document/publication/

free_equal_hra 2022_-_main_report_rgb_0.pdf
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The Human Rights Law Centre has said that Statements of Compatibility improve government processes
because:

¢ departmental officers must consider human rights and justify any limitations to human rights in
Cabinet documents

e ministers must make a statement to parliament about the compatibility of a Bill with human rights
legislation.®®

Once a Bill is in parliament, the Scrutiny of Acts and Regulations Committee (SARC) examines Statements
of Compatibility and provides a report detailing its findings. SARC's reports analyse whether a Bill affects
human rights and whether there is sufficient information and explanatory material in relation to any rights
and freedoms affected by a Bill. SARC'’s reports enable parliament to be better informed when debating a
Bill.

Recognising victims' rights in this way would improve the status of victims' human rights, improve
parliamentary consideration of Bills that affect victims' rights, and provide additional (albeit limited)
pathways for enforcing victims' rights.

RECOMMENDATION 5

The Victorian Government The Charter of Human Rights and Responsibilities Act 2006
should introduce (Vic) (Human Rights Charter) should be amended to include
amendments to the a right for a victim of a criminal offence to be:
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¢ acknowledged as a participant (but not a party) with an
interest in the proceedings

e protected from unnecessary trauma, intimidation and
distress when giving evidence and throughout criminal
proceedings.

The Human Rights Charter should also require that a
Statement of Compatibility include an assessment of
whether a Bill is compatible with victims' rights and
entitlements as set out in the Victims' Charter.

Where any part of a Bill is incompatible with victims'
rights and entitlements, the nature and extent of the
incompatibility should be set out in the Statement of
Compatibility.

Protecting victims from unreasonable delay

Delays impact victim participation

Justice system delay is widely recognised and understood as a significant issue for an accused person.
Victoria's Charter of Human Rights states that a person charged with a criminal offence is entitled to be
tried without unreasonable delay.”

There is no equivalent right afforded victims under the Charter of Human Rights, such as the right to give
evidence at trial without unreasonable delay. Similarly, the Victims' Charter is silent on matters of delay
for victims of crime. However, as noted by the Australian Institute of Criminology, delay ‘affects everyone’,
including ‘the victims and their family who have been aggrieved by the offences against them, and the
community who demand justice, safety and protection’.??



The VOCC repeatedly heard from victims who had been further traumatised because of court delay.

The VOCC heard from victims who had experienced varying lengths of delay within the court system,
some up to five years. Victims frequently described how the court process was slow and traumatic, with
uncertainty about whether the case would proceed at court events, and that the waiting for some kind of
finalisation was difficult.

The VOCC heard from victims who described perpetrators using delay as a tactic to manipulate the court
process and cause harm to the victim, as noted by this respondent to the Victims' Survey:

‘The Accused was granted a 12 month delay to start the trial after another successful attempt
by the [a]ccused to play the system. | was in court with my children when that judge just
accepted those pathetic excuses by Defence and with flick of the pen put the trial back over
12 months. My children just broke down in silence. What am | supposed to tell them when this
type of things happens?’

- Victims’ Survey respondent

A member of the Victim Survivors' Advisory Council told the VOCC that delays meant victims must
‘continually tap into their trauma’.*® This was confirmed by Court Network who said delays require victims
to ‘hold their story for long periods of time while they are awaiting going to court’.>4

Research has also found that trial delays, particularly in sexual assault matters, cause victims to live in
‘limbo’ and feel ‘stuck’.®> Researchers Michele Burman and Oona Brooks-Hay found that a:
range of adverse consequences will likely be precipitated by inordinate delays, impacting on the personal, domestic
and professional lives of victim-survivors which prevent them resuming working or studying, and which will likely

include difficulties in maintaining close relationships (let alone establishing new ones); developing mental and physical
health problems, including anxiety, night terrors, confusion, suicidal thoughts, depression, and trauma.®®

Devastatingly, the VOCC was told that delays had contributed to the suicide of one victim of crime.
Another victim described the delays as ‘four years of constant distress’. Other victims described how delay
had affected their ability to participate meaningfully in the court process and give their best evidence.

Victoria Police and the OPP both advised the VOCC that court delay causes attrition, impacting on victim
participation,®” with Victoria Police telling the VOCC that this is where victims ‘want to give up'.®®

Victoria Police told the VOCC they go to ‘great lengths to keep complainants in a good place’ but that
waiting three or four years for a trial is too long for people to have that burden in their life.®®

Police also advised the VOCC that adjournments are difficult to secure if applied for by the prosecution but
suggested there are examples where the courts are too lenient towards the defence and do not consider
the impact on victims and witnesses.'®®

Reducing court delays
Delay significantly impacts victims’ ability to participate in the justice process.

The VOCC acknowledges the challenges faced by the courts and all justice agencies during COVID-19.

The VOCC also notes the specific legislative and funding initiatives introduced during this time to help
courts reduce and address backlogs. The VOCC also notes that there were significant delays in cases being
completed before COVID-19.

There are also time limits for commmencing trials.!”' These time limits help to prioritise sexual offence trials.
However, the time limits have been in place for many years and have not solved the problem of delays.

The VOCC recommends that the Victorian Government amend the Charter of Human Rights and
Responsibilities Act 2006 (Vic) to include a right for a victim of a criminal offence to be protected from
unreasonable trial delay. This right would build on victims' rights discussed above.



Victims should be protected from unnecessary trauma and distress arising from the way in which the
criminal justice system operates. Delay can add to a victim’s trauma, prevent a victim from focusing on
recovering from the effects of crime, or limit the ability of a victim to participate, as the quality of their
evidence may diminish over time.

Some reforms have already been introduced to address court backlog and delay, such as the expansion of
sentence indications. However, the VOCC is concerned that too often these efforts focus on speeding up
the process at the expense of victims' participatory rights rather than boosting the ability of the system

to address delays while preserving victims' participatory rights. This is discussed further in Chapter 18 in
relation to the impacts of the increased use of sentence indications to expedite cases.

In addition to including a right for a victim of a criminal offence to be protected from unreasonable trial
delay in the Human Rights Charter, the VOCC recommends the Victorian Government adequately fund
courts and other justice agencies (including Victoria Police, OPP and VLA) to reduce delays in criminal trials
without eroding victims' participatory rights.

The VOCC notes that because victims are participants and not parties to a proceeding, they will not have
standing in trials and summary hearings to enforce

this right by opposing an adjournment. However,

the existence of this right to be protected from

unreasonable trial delay will be a relevant factor Including a right for victims to be
that the court must consider when determining, for protected from unreasonable trial
example, whether to grant an adjournment and for delay formally recognises the

how long. Courts often do consider the interests of victim’s status as a participant with
the community and victims in having cases resolved a legitimate interest in the resolution
as quickly as possible. However, including this right of court proceedings.

for victims formally recognises the victim'’s status as a
participant with a legitimate interest in the resolution
of court proceedings.

RECOMMENDATION 6

The Victorian Government The Charter of Human Rights and Responsibilities Act

should introduce 2006 (Vic) (Human Rights Charter) should include a right
amendments to the for a victim of a criminal offence to be protected from
Charter of Human Rights unreasonable trial delay.

and Responsibilities Act
2006 (Vic) to provide
victims with a right

to be protected from
unreasonable trial delay.

The Victorian Government should continue to focus on
reducing delays in criminal trials. However, the Victorian
Government should adequately fund courts and other justice
agencies to reduce delays in criminal trials without eroding
victims' participatory rights such as:

The Victorian Government
should adequately fund
courts and other justice ¢ the right to make a Victim Impact Statement.
agencies to reduce

delays in criminal trials

without eroding victims’

participatory rights.

* theright to be consulted about certain decisions



Improving awareness of victims’ rights

Research suggests that when members of the community become a victim of crime, they need better
information to understand victims' rights and entitlements, and better information about where to get
help to navigate the justice system.'®?

An overwhelming majority (75 per cent) of
respondents to the VOCC Victims' Survey advised
that agencies had not told them about the Victims’

Charter. The Victims' Charter clearly specifies that in Being unaware of the Victims’ Charter
addition to providing information about the justice makes it difficult, if not impossible, for
system to victims, investigatory, prosecuting and victims to understand their rights and
victims' services agencies are to provide victims entitlements, advocate for these rights
with information about the agency’s complaints and entitlements to be upheld and
system and the victim's right to have their complaint identify Victims' Charter breaches.

reviewed by the VOCC.!%® Being unaware of the Victims'

Charter makes it difficult if not impossible for victims

to understand their rights and entitlements, advocate

for these rights and entitlements to be upheld, and identify Victims' Charter breaches.

As noted by the Canadian Office of the Federal Ombudsman for Victims of Crime in relation to their
equivalent of the Victims' Charter:
While it is important that those working in the criminal justice system are familiar with the [Victims] Bill and its

implications, it is equally important that Canadians are aware of the rights contained in the Bill in order to exercise
them.%4

Better information

The VOCC considers A Victim's Guide to Support Services and the Criminal Justice System (the Victim's
Guide), which is published by the DICS, should provide victims with more comprehensive guidance
about participation at key points of the process and what victims' specific rights are. There is no mention
in the Victim’'s Guide about victims having a right to be treated as a participant. The Victim'’s Guide is
also not explicit about participatory rights in relation to certain phases in the justice process, such as the
requirement under the Victims' Charter for the DPP to seek the views of victims before making certain
decisions.

The VOCC considers that specific rights and entitlements should be clearly identified along the justice
journey and classified or clearly identified as rights to ‘information’, rights to ‘consultation’ or the right to
have a ‘voice’ or ‘role’.

The Victim’'s Guide should make it clear how participation should be facilitated at each step of the process
by the different agencies or services involved, including who is responsible and how to advocate for their
participation. The Victim’s Guide should provide examples of participation by way of case studies or case/
practical examples. This work should be undertaken in collaboration with the Victims of Crime Consultative
Committee so that it is informed by the lived experience of those who have encountered different aspects
of the justice system.

The Victim’'s Guide should clearly outline — at each step of the process — what a victim should do if they
think their participatory rights are not being upheld. For example, victims should be clearly advised about
whether they can request a review of a decision via an internal process (such as the DPP’s Discontinuance
Review Framework).

The Victim'’s Guide should also clearly outline the VOCC's role, including when a victim may make a
complaint to the VOCC if they believe a Victims' Charter principle has been breached. The updated Victim's
Guide should be available in a range of accessible formats.

https:/mwww.victimsfirst.gc.ca/res/oub/prevbr-reccdy,

index.html


https://www.victimsfirst.gc.ca/res/pub/prcvbr-reccdv/index.html
https://www.victimsfirst.gc.ca/res/pub/prcvbr-reccdv/index.html

RECOMMENDATION 7

The Department of Justice A Victim's Guide to Support Services and the Criminal Justice

and Community Safety System should provide victims with more comprehensive
should, in collaboration guidance about their participation at key points of the
with the Victims of process by clearly articulating:

Crime Consultative
Committee, review and
revise A Victim’s Guide to ¢ the parts of the justice process where victims have
Support Services and the specific rights and entitlements to participate
Criminal Justice System to
provide victims with more
comprehensive guidance
about participation at key
points of the process. » examples of participation by way of case studies or case/
practical examples

e thata victim has a right to be treated as a participant

¢ how participation should be facilitated at each step of
the process by the different agencies, including who is
responsible and how to advocate for their participation

e what a victim should do if they think their participatory
rights are not being upheld at each step of the justice
journey.

The updated Victim’'s Guide should be available in a range of
accessible formats.

Review of the Victims’ Charter

The VOCC has heard during this inquiry that the Victims' Charter ‘lacks teeth’ and its remedies are
ineffective for victims.

The Victims' Charter as introduced by parliament did not intend that the Victims' Charter create ‘any legal
right or give rise to any civil cause of action’. Section 22 of the Victims’ Charter (which provides that the
Victims' Charter does not affect legal rights) precludes victims from using the courts or other legal avenues
to remedy a breach of the Victims' Charter.

Inits Inquiry into Victoria’s Criminal Justice System, the Legislative Council Legal and Social Issues
Committee (the Committee) recommended that the Victorian Government consider ways of improving
the enforceability of victims' entitlements, including reviewing section 22 of the Victims' Charter.'®

In this chapter, the VOCC has made other recommendations to address the issues with the enforceability
of victims' entitlements, including introducing a role for courts to check for compliance with Victims'
Charter rights where relevant to court proceedings.

However, the VOCC agrees with the Committee that there should be a broader examination of ways

to improve the enforceability of victims’ entitlements, including reviewing section 22 of the Victims’
Charter. Having regard to the significance of this issue, the VOCC suggests comprehensive analysis of and
consultation on this issue should form part of the statutory review of the Victims' Charter which is required
to be commenced by the VOCC no later than 4 November 2024106

https://parliament.vic.gov.au/images,

stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice tem.pdf



https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf

The VOCC undertakes to consider the scope and operation of section 22 of the Victims' Charter as part of
the statutory review of the Victims' Charter. The VOCC will also consider:

¢ the appropriateness of current complaints pathways for victims, including whether there is a need for
expanded legal remedies

¢ whether the Victims' Charter should provide for an administrative review mechanism of certain
decisions connected with alleged breaches of Victims' Charter principles

¢ whether the VOCC's complaints powers can be expanded to intervene in certain cases to restore a
victims' rightful entitlement where it would not prejudice legal proceedings

¢ how restorative justice, mediation or conciliatory practices could be used when breaches of the Victims'
Charter occur

¢ the scope and implications of section 25l of the Victims' Charter which relates to prosecutorial decisions,
proceedings or investigations for criminal offences and the jurisdiction of the court.’?””
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Overview of Chapter 13: Reporting and investigation

For many victims, reporting to police marks the start of their participation in the criminal justice system
and the initial response of police can influence their willingness to participate. The Victims’ Charter Act
2006 (Vic) (Victims' Charter) includes rights that span the reporting and investigation process, such as the
right to be treated with courtesy, respect and dignity.

This chapter has found that participation at the reporting and investigation stage requires improvement.
Key issues include:

e lack of trust to report crimes to police
e reporting processes that were not trauma-informed

e victims not getting enough information to participate at the investigation stage.

Lack of trust to report to police

The Victims of Crime Commissioner (VOCC) has found that more needs to be done to increase community
confidence to report crimes to police. The VOCC recommends that Victoria Police conduct a review of

its programs, policies and initiatives aimed at engaging with the community and building confidence

to report crime. Victoria Police should design and oversee the implementation of campaigns targeted at
increasing the confidence of priority groups in the community to report.

Trauma-informed reporting processes

The VOCC heard from victims who had experienced a reporting process that lacked a trauma-informed
approach. Issues ranged from concerns with the physical reporting environment to serious allegations of
police dismissing reports by victims.

The VOCC recommends that Victoria Police undertake work to ensure there are appropriate, accessible,
private areas for a victim of crime to safely disclose a crime in police stations. The VOCC also recommends
that the Victorian Government expand the existing work being undertaken to create an online reporting
option for sexual assault victims and to broaden this project to consider its applicability across different
crime types, having regard to the systemic barriers faced by some victims of crime in reporting to police.

Later in the chapter, the VOCC also recormmends a cultural review assessing Victoria Police's approach to
victim-liaison.

Culturally safe ways for Aboriginal people to report crimes

The Aboriginal Justice Caucus told the VOCC that Aboriginal peoples mistrust of the system and remain
reluctant to report crime.

The VOCC recommmends that the Victorian Government include as part of its forthcoming Aboriginal
Victims of Crime Strategy:

e alternative, culturally safe ways to report crimes, including reporting via an Aboriginal Community-
Controlled Organisation (ACCO)

¢ an Aboriginal Social Justice Commissioner who would address systemic barriers to participation for
Aboriginal and Torres Strait Islander peoples.

Getting enough information to participate

Receiving sufficient information from police was identified as a specific barrier to participation for victims.
This inquiry has found that Victoria Police cannot meet its obligations under the Victims' Charter to
provide information to all victims of crime.

Victoria Police has a corporate responsibility in meeting Victims' Charter obligations to victims. The VOCC
recommends that Victoria Police review its policies, procedures and IT capabilities in relation to obligations
under the Victims' Charter to assess its capability and capacity in relation to meeting victims’ statutory
entitlements. The VOCC also recommends that Victoria Police undertake a cultural review assessing its
organisation-wide approach to victim liaison.



Chapter 13:
Reporting and
investigation



Introduction

For many victims, reporting to police marks the start of their participation in the criminal justice system
and the initial response of police can influence their willingness to participate.

The Victims’ Charter Act 2006 (Vic) (Victims' Charter) includes rights that span the reporting and
investigation process, such as the right to be treated with courtesy, respect and dignity. Under the Victims
Charter, victims also have a right to be provided with information at key points of the investigation.

1

This chapter makes recommendations in relation to:
¢ Dbuilding trust in police among the community so that victims feel safe to report crimes to police

e improving the reporting environment so that when victims do approach police to make a report, they
feel safe and feel treated with courtesy, respect and dignity

e enhancing reporting options for Aboriginal and Torres Strait Islander communities to address systemic
barriers to participation.

This chapter also makes recommendations to address Victoria Police's capability and capacity in relation to
meeting victims' statutory entitlements to information, as per obligations under the Victims' Charter.

Lack of trust to report to police

Close to 40 per cent of respondents to the Victims of Crime Commissioner’s (VOCC's) Victims' Survey who
did not report to police said they did not feel safe talking to police (21 per cent), or they thought they would
not be taken seriously (17 per cent). These concerns about making a report to police are consistent with
previous research.!

The VOCC also heard about a lack of trust in police on the part of particular victim cohorts, as outlined in
detail in Chapters 5 and 7, and summarised in Table 3 below.

Table 3: Barriers to reporting to police

What VOCC was told What the research says
Aboriginal The Aboriginal Justice Caucus A 2021 parliamentary inquiry found
and Torres told the VOCC that Aboriginal that a significant proportion of crimes
Strait people mistrust the system, remain committed against Aboriginal and
Islander reluctant to report crime and that Torres Strait Islander peoples go
communities agencies ‘need to work harder at unreported.? Djirra suggested to
responding to Aboriginal people’! the parliamentary inquiry that 90 per

cent of violence committed against
Aboriginal and Torres Strait Islander
women is not reported.®

https:/bridges.monash.edu/articles/report/National_Plan_Victim-Survivor.

Advocates_Consultation_Final_Report/16947220

https://parliament.vic.gov.au/images,

https://parliament.vic.gov.au/images,



https://bridges.monash.edu/articles/report/National_Plan_Victim-Survivor_Advocates_Consultation_Final_Report/16947220
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https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf

Disability

Of the respondents to the VOCC's
Victims' Survey who identified as
having a disability, 60 per cent of
this cohort did not tell police when
they experienced crime because
they did not feel safe talking to
police.

Victims with disability told the VOCC
how negative past experiences
involving police, both in the
context or reporting crime and
more generally, have led to them
feel unable to report crime. This is
consistent with previous research
which has found previous negative
contact with police can negatively
affect reporting rates for people
with disability.*

A research report for the
Commonwealth Royal Commission
into Violence, Abuse, Neglect and
Exploitation of People with Disability
has noted that there is variability in
‘strategic approaches to policing and
disability’ and that very few initiatives
are evaluated, with almost nothing
available publicly.®* The research report
notes that ‘while some individual
police demonstrate good practices
and approaches, on a systemic basis
police do not respond effectively to
promote safety and protect people
with disability who are victims'®

LGBTIQ+

The VOCC heard that victims of
crime in the LGBTIQ+ community
still face barriers to reporting to
police and that ‘{w]hat communities
have been seeking for a long time
is an acknowledgement that as a
system “we messed up”. We need
to address that legacy and make a
change in how we proceed.”

A Lived Experience Consultant with
Berry Street Y-Change explained
that as a trans person and a victim
of family violence and sexual assault,
reporting crime ‘is not an option’
and is ‘not safe'.® They queried the
safety of reporting to police, noting
that reporting options are very
limited and can result in victims
feeling alienated from police. They
also felt that inclusion and training
around diversity for police ‘still
needs to go a long way’, noting that
you ‘need to question why a system
built to protect people is feared by
so many of them'?

In 2021, the Victorian Pride Lobby
published a report that found low levels
of trust in police:”®

e Two in three LGBTIQA+ Victorians
do not think police are generally
helpful and supportive.

e Three in four LGBTIQA+ Victorians
do not think police can be trusted to
use their powers reasonably.

e Fourin 5 LGBTIQA+ Victorians do
not think the police understand the
issues that impact them.

e Three in five LGBTIQA+ Victorians
believe the police show an inherent
lack of respect toward LGBTIQA+
people.

A 2021 Victorian parliamentary inquiry
found that people from LGBTIQA+
communities are less likely to report
violence due to a lack of trust in
police." Recent research relating to
the lived experience of sexual violence
among trans women of colour reported
feelings of judgement, blame, mistrust
and a lack of acknowledgment when
interacting with police and legal
professionals.”?

https://www.parliament.vic.gov.au/images,

stories/committees/Isic-LA/Inquiry_into_Anti-Vilification_Protections_/Report/Inquiry_into_Anti-vilification_Protections_002.pdf
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Culturally
and
linguistically
diverse
communities

Key issues identified by

culturally and linguistically
diverse populations included
difficulty navigating the justice
system due to language barriers
and barriers to culturally safe
participation, particularly where
there are intersectionalities. For
example, one VOCC Victims'
Survey respondent spoke about
how her culture and her identity
as a woman meant dealing with
police was intimidating. Another
Victims' Survey respondent stated
that: ‘Police are not safe ppl who
understand cultural and religious
issues.’

Research suggests victims from
culturally and linguistically diverse
populations still face barriers to
reporting to police, including ‘feeling
dismissed, disbelieved, blamed and
discriminated against by police
officers'.®

Children and
young people

The Principal Commmissioner for
Children and Young People spoke
about the challenges encountered
by children and young people
when reporting to police, such

as not receiving an empathetic
response or not being believed.
The Commissioner for Aboriginal
Children and Young People noted

A 2010 Victoria University report
surveying young people in Victoria
found young people would feel more
comfortable calling the police if the
police were friendlier, if the police were
more respectful, if they could be more
confident that they would be assisted
or if they could report in a more private
or anonymous way.'#

that this can be compounded for
some children and young people
whose interactions with police may
already be negative.

Building trust in police

As discussed in the VLRC's recent report in relation to sexual offences, the aim of policy and law reform should not
just be to increase reporting — reporting a crime is a personal decision and there are many reasons why a victim
may not report. However, for those victims who do want to report to police, barriers to reporting must be reduced.

Some victims the VOCC spoke with described positive experiences of reporting to police, including being
treated with empathy, care and professionalism. Victoria Police members told the VOCC about initiatives to
improve confidence to report, particularly for certain priority groups.

An example of the way in which Victoria Police has made changes to improve community confidence to
report is the introduction of over 450 LGBTIQ+ liaison officers who serve as contact points when a victim
wishes to report a crime.® LGBTIQ+ liaison officers also:

¢ make recommendations to Victoria Police about the policing needs of LCBTIQ+ people

e consider LGBTIQ+ community perspectives in the review and development of Victoria Police policies,
processes, and initiatives

e conduct training and communicate about emerging issues.'
These initiatives are promising and point to improved culture and acknowledgement of the need to
enhance strategies to build community trust and confidence. Research suggests that the:

presence of liaison services is a significant sign to LGBTI communities that policing organisations recognise diversity in
the commmunity and among the police. These programs also provide a meaningful way in which good policing practice
towards LGBTI communities can be exemplified.”



https://www.police.vic.gov.au/LGBTIQ-liaison-officers

However, the VOCC considers that more still needs to be done to increase community confidence to report
crimes to police. This was identified in the VOCC's own research and confirmed by findings in other recent
reviews and inquiries as summarised in Table 3 above.

The VOCC recommends that Victoria Police conduct a review of its programs, policies and initiatives aimed
at engaging with the community and building confidence to report crime. There should be a particular
focus on priority groups that have faced disadvantage and discrimination.

Within Victoria Police there is a Priority and Safer Communities Division. It is part of Victoria Police's
Capability Department and meets with peak bodies and commmunity stakeholder organisations on a
quarterly basis through formal ‘Portfolio Reference Groups'. These Portfolio Reference Groups cover priority
communities through the following groups:

¢ Aboriginal Portfolio Reference Group

¢ Disability Portfolio Reference Group

¢ LGBTIQ+ Portfolio Reference Group

¢ Mental Health Portfolio Reference Group
e Multicultural Portfolio Reference Group
e Seniors Portfolio Reference Group

¢ Youth Portfolio Reference Group.

The VOCC considers these existing groups would be best placed to drive initiatives to enhance community
confidence to report to police. These groups should lead the design and implementation of targeted
campaigns to increase community confidence to report.

RECOMMENDATION 8

Victoria Police should Targeted campaigns to increase community confidence to
conduct a review of report crimes should include consideration of the need for:
its programs, policies

e . R e more strategic promotional activities or advertising
and initiatives aimed

. . campaigns
at engaging with
the community and e partnerships between Victoria Police and community-
building confidence based organisations that have existing, trusted
to report crime, with relationships with members of priority cohorts

a particular focus on
priority groups that have
faced disadvantage and
discrimination.

e training and education opportunities across a
police member’s career aimed at addressing myths,
misconceptions, bias or prejudice.

. Consideration should also be given to:
This work should be

informed by lived- ¢ how dedicated liaison positions, like LGBTIQ+ liaison
experience expertise and officers, may enhance community confidence to report
be guided by the relevant
Portfolio Reference
Groups in Victoria

Police’s Priority and Safer
Communities Division.

¢ whether there is scope to enhance or expand existing
liaison programs.



Trauma-informed reporting process

For many victims, reporting to police is their first contact with the justice system and the initial response of
police can influence their willingness to participate.’®

Some respondents to the VOCC's Victims' Survey said that feeling heard, being believed and being treated
respectfully resulted in positive reporting experiences for them. A number of victims praised specialist
police responses such as the Sexual Offences and Child Abuse Investigation Team (SOCIT). Victims of
sexual offences felt particularly safe when they felt believed and that the crime was not minimised.

The VOCC also heard from victims who had experienced a reporting process that lacked a trauma-
informed or sensitive approach. Issues ranged from concerns with the physical reporting environment, to
serious allegations of police dismissing reports by victims or persuading victims not to pursue a complaint.

Victims told the VOCC about:
¢ police trying to engage with them at inappropriate times or in inappropriate locations
¢ having to disclose sexual victimisation in the public reception area of a police station

¢ having to engage with police in environments that were not accessible or appropriate for people with
disability

e feeling rushed through the reporting process without adequate support or empathy

e receiving police responses that were belittling, condescending, dismissive or unsupportive
¢ police attending incidents and not conducting comprehensive investigations

e police refusing to take statements or dissuading victims from reporting

¢ being subjected to inappropriate commments from police members, including questions or comments
that victim-blame or perpetuate rape myths.

These issues fall under two broad reform areas:
e improving the reporting environment

e improving police responses when victims report crimes.

Improving the reporting environment

A number of victims of crime described having to disclose personal details in the public reception area of a
police station. Other victims noted that not all people can physically attend police stations, whether due to
disability, age or the nature of their victimisation.

There are a number of key issues to consider in relation to improving the reporting environment for victims:

¢ whether all police stations have appropriate, accessible, private areas for a victim of crime to safely
disclose a crime

¢ whether a victim would reasonably be aware when approaching the front counter of a police station of
the availability of private areas (if they are available) and whether they feel safe to request access to it

* whether there is scope to expand the ways in which victims can safely disclose a crime.

There is no single approach to improving the reporting environment for victims of crime. The VOCC
recommends that a range of approaches be implemented.

Safe spaces in police stations

It is not clear whether all police stations have appropriate, accessible, private areas for a victim of crime to
safely disclose a crime. It is also not clear whether, when approaching the front counter of a police station,
a victim would be aware of the availability of private areas and whether they feel safe to request access to
it.

In Chapter 16, the VOCC makes recommendations to ensure minimum standards for safety and accessibility
in Victorian courts. The VOCC considers Victoria Police should also undertake work to identify any gaps in
availability of appropriate, accessible, private areas for a victim of crime to safely disclose a crime.

https:/nla.gov.au/nla.obj-
2821501433


https://nla.gov.au/nla.obj-2821501433
https://nla.gov.au/nla.obj-2821501433

Where there already is access to appropriate, accessible, private areas for a victim of crime to safely disclose
a crime, it is important victims know about this, and feel safe to request access to these areas. In this
regard, Victoria Police should ensure clear signage and information is available in public areas of police
stations regarding the availability of victim-centred spaces. This is a simple, practical step that can be taken
with minimal resourcing implications for Victoria Police.

VOCC also recommends that all front-line police be directed in training, policies and procedures to enquire
about a person’s needs, safety and comfort when they make an initial approach to police. Victoria Police
should also advise victims that they can request access to victim-centred spaces. This should be regarded
as ‘best practice’ in encouraging reporting and confidence in police. Taking these steps would also ensure
police are compliant with the Victims' Charter requirements to ensure people adversely affected by crime
are treated with courtesy, respect and dignity and that police are responsive to the particular needs of
persons adversely affected by crime. This includes needs relating to:

e race or indigenous background
e sex or gender identity
e cultural or linguistic diversity

e sexual orientation

e disability
e religion
e age.

RECOMMENDATION 9

Victoria Police should Victoria Police should:

undertake work to: . . . . . . S
e audit police stations to identify any gaps in availability of

appropriate, accessible, private areas for a victim of crime
to safely disclose a crime

e identify any gaps
in the availability of
appropriate, accessible,

private areas for a » develop plans to close any gaps in access to appropriate
victim of crime to victim-centred areas including:
safely disclose a crime - undertaking internal modifications to improve access
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Online reporting

Victims need flexibility and the ability to engage in the reporting process at their own pace. Given the
individual and structural barriers faced by some victims of crime to reporting a crime, outlined above in
detail, the VOCC considers online reporting options should be available to more victims of crime.

Previous research has found that alternative reporting options, in the context of sexual assault, serve as a pathway
for survivors who may be hesitant to engage with police: ‘These options allow survivors to tell their story in their
own words, providing autonomy and control. They also assist police with intelligence gathering in unique ways.™

https://alternativereportingproject.com/about-the-research-project,


https://alternativereportingproject.com/about-the-research-project/

Victims of sexual assault are not the only victim cohorts who could benefit from options that allow victims
to have more choice, autonomy and control.

Victoria Police already have online reporting options for theft and property damage.?° Historical sexual
abuse involving institutional or religious organisations can be reported via email.?’ The Victorian
Government has recently contracted a team of academics to provide advice on designing an online
reporting pathway for sexual violence, as recommended by the Victorian Law Reform Commission in its
2021 report into the justice system response to sexual assault.??

During consultations with the VOCC, some Victoria Police members were sceptical about the benefits of
alternative reporting mechanisms, such as online reporting, raising concerns around:

e delaysin reports coming to the attention of police if submitted online
¢ inability for police to provide immediate support
¢ loss of evidence in the aftermath of sexual assault.

The VOCC notes these concerns, but given the low

reporting rates, particularly for certain victim cohorts,

the current approaches to reporting crimes are not

meeting all victims' needs. Given the low reporting rates,
particularly for certain victim
cohorts, the current approaches
to reporting crimes are not
meeting all victims' needs.

Victims told the VOCC that not all people can
physically attend police stations, whether due to
disability or the nature of their victimisation. Some
victims the VOCC engaged with experienced a
crime perpetrated by a Victoria Police member. For
these victims, they encountered specific barriers to
reporting to police and participating in the justice
process. Research suggests young people also want different reporting options.

An online reporting process may better support victims who face additional barriers and may provide
some victims with a safer first step towards reporting.

This may be particularly important for some victims of crime who may be fearful of police or face structural
or physical barriers to attending a police station. Alternative pathways to reporting could have particular
benefits for people with disability, male victims of sexual assault, Aboriginal and Torres Strait Islander
people, people from culturally and linguistically diverse backgrounds, people who identify as LGBTIQ+,
people experiencing homelessness, mental illness and young people, including young people in out-of-
home care.

RECOMMENDATION 10
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https://alternativereportingproject.com/about-the-research-project/

Improving police responses when victims report crimes

As noted above, while some victims described positive experiences of reporting to police, the VOCC heard
that victims encountered varying police responses when reporting crime.

Several respondents to the VOCC's Victims' Survey felt that police were dismissive of their experiences or
felt they were being discouraged from reporting crime.

The VOCC was told by some Victims' Survey respondents about police refusing to take statements.

A number of respondents to the Survey stated that they did not feel believed by police members when
reporting crime. One Victims' Survey respondent advised that police told them ‘[m]aybe you imagined
it' and refused to investigate the matter further. Some victims reported being asked victim-blaming
guestions such as whether they had been drunk or ‘what did they expect going on a dating service'?

One victim interviewed by the VOCC stated: ‘l can’t tell you how often | have been turned away, dismissed,
ignored, ridiculed, embarrassed in my dealings with police over the years. I've been laughed at, even by a
group of police.'#

This variability in police responses was also confirmed by stakeholders. Commmunity Legal Centre (CLC)
representatives told the VOCC that victims ‘frequently can’'t get beyond the front desk of a police station
to report their injury or report evidence of a crime’?* and that police dismiss some victims because they are
not viewed as ‘credible’'.®

A number of victims told the VOCC that police require further training to respond better to victims in a
trauma-informed way, particularly in relation to sexual offences, family violence and stalking:

‘The key area to focus on would be adequate training, support and recruitment of specialised
police and detectives to respond to sexual assault and DV/Family violence offences.’

‘Police...no training or understanding in family violence and narcissistic behavior’
‘There is an urgent need for greater trauma informed training across police.’

- Victims’ Survey respondents

Similarly, a victim who was interviewed by the VOCC noted that appropriate trauma-informed training is
essential for informants engaging with victims.?®

A member of the Women with Disabilities Victoria Experts by Experience Advocacy Team advised that
further training is required in relation to disability:

But even if | said | was autistic, I'm not sure police or a court would know what to do. |
think we need more training, specialist support officers, advocates to help unpack this and
consider people’s needs.?’

The VOCC recommends that Victoria Police undertake a cultural review to assess its organisation-wide
approach to victim liaison (see Recommendation 13, below). As part of this recommmendation, the VOCC
suggests the cultural review consider what training is required to better meet the diverse needs of victims.
This training should consider areas of improvement such as:

e ensuring police engage with victims at appropriate times and in appropriate spaces
¢ not rushing victims through reporting processes without adequate support or empathy

e addressing any persistent biases or prejudices that police have that may prevent or discourage victims
from participating further in the reporting or prosecution process.



In Chapter 14, we also recommend providing extra support for victims when reporting a crime. This
initiative would provide a link to the victim support system and ensure victims have sufficient support
when they first engage with police.

As discussed in Chapter 12, we also recommend that certain police decisions should be able to be
externally reviewed. This would provide victims with an appropriate, independent pathway to have certain
police decisions reviewed, particularly where action has not been taken and victims have not been
provided with reasons in writing for certain police decisions.

More options for Aboriginal and Torres Strait Islander peoples

The Aboriginal Justice Caucus (AJC) told the VOCC that Aboriginal people experience a mistrust of the
system, remain reluctant to report crime and that ‘[r]Jacism will be the first barrier for Aboriginal people
who report a crime’.?®

The AJC also said that ‘[w]e need to educate our mob to use their voices’ but noted that thisis an ‘an
arduous and traumatising process with little outcome’. The AJC told the VOCC that ultimately agencies
‘need to work harder at responding to Aboriginal people'?

To address the systemic barriers to reporting crime, the AJC told the VOCC that culturally safe approaches
for reporting crime should be available through Aboriginal Commmunity-Controlled Organisations (ACCOs):
Alternative reporting is also not currently available through an Aboriginal Community-Controlled Organisation (ACCO).

It could be helpful to have ACCO as a site to report and then for the ACCO to liaise with Victoria Police and have a plain
clothed police member attend the ACCO and speak with the victim, allowing them to report a crime in a safe space.>

The AJC also told the VOCC that to address systemic barriers to participation for Aboriginal and Torres
Strait Islander peoples, it was important that government introduce an Aboriginal Social Justice
Commissioner. The VOCC was told about a recent serious incident involving the assault of a young person
where police advised they had no staff to deal with the complaint. Following the involvement of a Regional
Aboriginal Justice Advisory Committee (RAJAC), the young person was supported to report the assault to
police. This was highlighted to the VOCC as an incident which, without community involvement, would
have remained unreported, despite its seriousness.™

The AJC also emphasised the importance of an Aboriginal Social Justice Commissioner during the 2021
parliamentary inquiry into the criminal justice system, and pointed to the need for increased accountability
given that the:

justice system exerts a lot of control over Aboriginal lives through legislation, policies and processes that rarely include
the voices of Aboriginal people in their design and development.*

The AJC told the parliamentary inquiry that they had:

been asking for an Aboriginal social justice commmissioner for, | think, nearly 12 to 16 years, and that is just so we have
Aboriginal oversight and an authority body for Aboriginal people when it comes to the justice system.>

The 2021 parliamentary inquiry into the criminal justice system recommended that the Victorian
Government appoint an Aboriginal Social Justice Commissioner to monitor the implementation of
recommendations made by the Royal Commission into Aboriginal Deaths in Custody (1987-1991) and to
ensure the criminal justice system responds appropriately to Aboriginal Victorians.34

In 2021, the Chief Commissioner of Victoria Police told the same parliamentary inquiry that ‘improving
Aboriginal Victorians' trust in the criminal justice system, particularly Victoria Police, requires direct
engagement with commmunities about reform to the current system’.3®

As outlined above, the VOCC recommends that Victoria Police conduct a review of its programs, policies
and initiatives aimed at engaging with the community and building confidence to report crime with a
particular focus on priority groups, such as Aboriginal and Torres Strait Islander peoples, who have faced
disadvantage and discrimination.

https://parliament.
vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf:

https://parliament.vic.gov.au/images;



https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf

Victorian Police should draw on the expertise and leadership of members of the Aboriginal Portfolio
Reference Group which is overseen by Victoria Police's Priority and Safer Commmunities Division.

Aboriginal Victims of Crime Strategy

In December 2021, the Victorian Government released its Victim Support Update. In that update, the
government committed to consulting with Aboriginal victims of crime on a strategy for addressing their
specific needs in 2022 and developing an Aboriginal Victims of Crime Strategy.*® This work will involve
comprehensive consultation with the Aboriginal community.

As part of this strategy, the VOCC recommends that the Victorian Government introduce:

e alternative, culturally safe ways to report crimes, including but not limited to reporting via an Aboriginal
Community-Controlled Organisation (ACCO)

e an Aboriginal Social Justice Commissioner who would address systemic barriers to participation for
Aboriginal and Torres Strait Islander peoples.
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Information provision

Receiving sufficient information from police was identified as a specific barrier to participation for victims.
Almost 70 per cent of victims surveyed by the VOCC stated that they did not get any useful information, or
not enough information, from police to participate.

Victims told the VOCC about:

e not receiving any contact at all after making an initial report, continually calling Victoria Police and
leaving messages, with calls left unreturned

¢ having to continually chase up actions, such as whether an intervention order had been served
e police failing to provide victims with key information such as court dates
e failures to provide information about, or referrals to, relevant support services.

Victims told the VOCC that having to chase information from police ‘to no avail' caused great distress and
anxiety.

Consultation with victims’ professionals echoed the issues raised by victims, with victims’ professionals
describing a lack of proactive communication from police resulting in victims missing out on opportunities
to participate.

https:/www.vic.gov.au/victim-support-update
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The VOCC was also told by operational police that it is impossible with current resources to meet
information obligations under the Victims' Charter for all victims of crime.?” Victoria Police members told
the VOCC about overwhelming workloads and being unable to meet Victims' Charter requirements in the
vast majority of cases:

With 300 000 cases a year, more than 200 000 of which have victims, and there are 12,000 of us, it's not physically
possible to deliver statutory rights for all victims. It's just not physically possible.3®

We don't have physical barriers to be able to make phone calls or attend a home but it is just lack of time and the
volume of the workload. In the [one region] at the moment we have 220 active investigations and 160 active court
cases. So you can imagine just the sheer volume of cases.*

The VOCC was told that from ‘a general duties perspective the workload is huge’.4°

It is particularly significant that Victoria Police members struggle to meet their Victims' Charter obligations
because Victoria Police is both the investigating and prosecuting agency for most crimes prosecuted in
Victoria.# Accordingly, most victims in Victoria are relying on information to be provided by Victoria Police
either in relation to the investigation, or in most cases, both the investigation and prosecution.

Lack of sophistication in police case management and information technology systems was raised as a
barrier to police being able to stay on top of case progression, and in turn, to update victims. Victoria Police
told the VOCC that once a matter proceeds to prosecution, Victoria Police does not have an efficient way
for informants to stay abreast of the progress of a prosecution even when Victoria Police prosecutes the
case meaning that ‘the informant might forget about the matter being at court until they get notification
that there's been a conviction or that charges are dropped’4? The VOCC was told that informants are
frequently only aware a matter has progressed to court once the proceeding is finalised.*

During consultations with Victoria Police members, it was evident that there are many dedicated police
members who are victim-centred and wish to prioritise victims' needs and provide much-needed
information and support. However, it is clear that Victoria Police members cannot meet their obligations
under the Victims' Charter for all victims of crime.

Victoria Police review

Research has found that how the police treat victims is more important for victims' perceptions of
procedural justice than how victims are treated by other criminal justice authorities such as the prosecutor
or the judge.** This is unsurprising given police are the gateway to the justice system, and for most victims,
the primary source of case information.

This inquiry has found that Victoria Police cannot meet its obligations under the Victims' Charter for all
victims of crime. At present, timely and adequate information provision seems to rely on a combination of
good will and good luck: good will on the part of dedicated police officers and good luck when information
manages to flow from prosecutions to the police informant in a timely way.

Victoria Police must urgently review its approach to meeting Victims' Charter obligations.

Victoria Police’s existing approach appears to place responsibility for meeting Victims' Charter obligations
primarily with individual police officers. However, Victoria Police also has a corporate responsibility in
meeting Victims’ Charter obligations to victims. As holders of information, Victoria Police needs to adopt a
more victim-centred approach to the corporate information that it holds, in order to provide better support
for victims.

For example, there are problems with information flows between Victoria Police's prosecutors and
informants. Informants often have to work shifts, making it more difficult for victims and victim support
workers to contact the informant.

Other agencies have reformed their approach to victim consultation and engagement, including the
Office of Public Prosecutions (OPP) which has introduced the Records of Victim Engagement (ROVE). The
OPP's system reflects its corporate responsibility for supporting victims.



Office of Public Prosecution’s Records of Victim Engagement (ROVE)+°

The ROVE is updated by either the solicitor or VWAS to record any engagement with the victim,
and also any correspondence regarding case management such as referrals to other agencies
such as a Victims Assistance Program and Court Network, or the discussion of welfare checks
with police informants. The ROVE and all previous case notes can be accessed by any new
solicitor or VWAS worker allocated to a matter. The ROVE includes details such as a victim's
preferred contact method and any important notes, such as the need for an interpreter. The
ROVE can also be used to proactively ensure a victim is provided with all necessary information,
as it contains checkpoints for each stage of the prosecution.

There are always going to be resourcing challenges but Victoria Police has obligations under the Victims'
Charter to provide victims with information.4®

There are different models and approaches for meeting victim liaison and information requirements
including:

» victim liaison/dedicated unit models*’
¢ automated notification systems.*®

During consultations, some Victoria Police members suggested a range of improvements that could be
made to enhance the provision of information to victims , including:#°

e victim liaison officers

* acase management system

e automated notifications

e an'‘end to end’ victims' portal with information from a range of justice agencies.
Other stakeholders suggested:

¢ having more police staff so more time can be dedicated to victim liaison

¢ dedicated victim liaison units.

Victoria Police should review its policies, procedures and IT capabilities in relation to its obligations under
the Victims' Charter, examining its capability and capacity to meet victims' statutory entitlements to
information, in line with its obligations under the Victims’ Charter.

In reviewing its policies, procedures and IT capabilities in relation to its obligations under the Victims'
Charter, Victoria Police should consider:

* case management and/or IT solutions that would better enable police to manage victim liaison
effectively, having regard to the high caseloads of police

e Victoria Police’s capability to record and report on victim liaison, similarly to the OPP’'s Records of Victim
Engagement (ROVE)

¢ how different models and approaches might better enable Victoria Police to meet their obligations,
considering initiatives such as victim liaison models, dedicated unit models and automated notification
systems

¢ how the shift-based nature of police work impacts continuity for victims of crime in the provision of
information®®

¢ the need for a dedicated funding bid to ensure it can meet Victims' Charter obligations.

https:/mwww.voc.sa.gov.au/police-investigation/getting-updates-on-the-investigation
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Funding, resourcing and cultural change

The VOCC notes that stakeholders, including Victoria Police, frequently raised lack of funding and
resourcing as a barrier to police fulfilling their Victims’ Charter obligations. Research also confirms this.!

The VOCC acknowledges concerns about funding and resourcing. As noted in Chapter 12, the Victorian
Government should assess funding levels and arrangements for justice agencies with statutory obligations
under the Victims' Charter. In addition, as outlined above, Victoria Police’s review should include
assessment of the need for a dedicated funding bid to ensure it can meet Victims' Charter obligations.

However, lack of funding and resourcing cannot continue to be used as a justification for keeping victims'
rights below an acceptable standard. The need for continued and ongoing cultural change also needs to
be acknowledged — agencies must also adapt their business, operations and policies to realise victims'’
rights.

Cultural change must continue to be a focus of justice agencies to ensure victims’ status as participants is
respected in day-to-day operations.

As stated above, it is evident that there are many dedicated police members who are victim-centred

and wish to provide victims with information and support. Police officers are not social workers and
should not have primary responsibility for victim support. As discussed in Chapter 14, victims need better
support from an adequately funded victims' services system. However, victim feedback suggests there are
instances where cultural change and improved practices are needed in police interactions with victims. In
these instances, victims are not expecting to be counselled or case-managed. However, victims do wish to
be treated with dignity and respect and provided with up-to-date information about the progress of their
case.

Victim liaison must be seen as ‘real’ work

Research has previously found that not all Victoria Police members view victim liaison work as ‘real’ work.
This view can limit communication with victims and undermine Victims' Charter principles obligations

to update victims on the progress of a case. As well as being an issue raised by victims in our inquiry,
inconsistent police communication with victims was raised in the VLRC's 2021 report Improving the Justice
System Response to Sexual Offences.>

Research by academics Dean Wilson and Marie Seagrave has found that some police view dealing with
victims of crime as a distraction from ‘real’ police work: over half of police respondents to a survey about



their work with victims said that dealing with victims' needs ‘impeded regular police duties’. One survey
respondent said, ‘We have enough to do without ensuring victims' needs are met.”>

Although Wilson and Seagrave's research identified some police who viewed victims as the primary
responsibility of police, > the majority of police interviewed by Wilson and Seagrave defined their role
according to a ‘crime-fighting mandate’* as typified by this respondent’s view of their role:
I'm here to investigate a crime. I'm here to see well if someone has commmitted that crime, identify the person, charge
them and put them before a magistrate. Where does it come in now that | suddenly have to be a social worker and |

have to liaise with this victim and refer them to that person and ring them up a week later and see what they've done
next? It's just increasing the workload of general duties members or any member.

Police in the study who identified as ‘crime-fighters' repeatedly asserted that victims were a low priority in
contrast to the ‘real’ police work of catching offenders.>®

At the same time, the existence of victim-centred
policing was also identified in the study, as illustrated
by this study participant: Provision of information cannot be
We have a duty to obviously keep them up to date, V'.eV\./ed as Opt"onal 9r nice to have’.
ensure that if they require counselling, if they require Victim liaison is police work.
assistance in court, if they require any other needs, that
they're taken care of. Every victim should be treated
obviously as best that we can.*’
This victim-centred approach to police work needs to be harnessed and embedded as part of Victoria
Police’s culture.

Wilson and Seagrave's research concluded that ensuring that victims of crime have more satisfactory
encounters with police is inextricably linked to cultural transformation within police organisations.>®

The VOCC recommends that Victoria Police undertake a cultural review assessing their organisation-wide
approach to victim liaison.

The cultural review should consider:

e how victim liaison can be culturally ingrained in police work, from the point of academy training
throughout a police member's career

¢ how the principles of the Victims' Charter can be elevated within Victoria Police so that victim liaison is
not viewed as a distraction from ‘real’ police work or an optional process

e what training is required to better meet victims' diverse needs.

RECOMMENDATION 13

Victoria Police should The cultural review should consider:
undertake a cultural
review assessing its
organisation-wide
approach to victim

¢ how victim liaison is culturally ingrained in police work,
from the point of academy training throughout a police
member's career

liaison and adherence ¢ how the principles of the Victims' Charter can be elevated

to obligations under the within Victoria Police so that victim liaison is not viewed as
Victims’ Charter Act 2006 a distraction from ‘real’ police work or an optional process

(Vic).

e what training is required to better meet victims' diverse
needs

¢ how to best address biases or prejudices that police have
that may prevent or discourage victims from participating
further in the reporting or prosecution process.



Overview of Chapter 14: Support and information

Access to timely and appropriate victim support is key to victims' participation in the justice system. Under
the Victims’ Charter Act 2006 (Vic) (Victims' Charter), justice agencies and victims' services are to provide
clear, timely and consistent information about relevant support services and if appropriate, refer victims

to relevant support services.

The Victims of Crime Commissioner (VOCC) has found that the victim support system is not functioning
in @ way that enables victims to participate meaningfully.

Connecting victims to support

Victims told the VOCC that they find it difficult to locate the right victim support services and are referred
‘in circles'.

The VOCC recommends that the Victorian Government conduct a comprehensive, independent review
of the e-referral system to improve referral practices.

The VOCC also notes that further support needs to be available at the point of reporting to police.
The VOCC recommends more work be done to embed the use of the Independent Third Person Program
(ITP Program) for victims with cognitive impairment when they report to police.

The VOCC also recommends that victims have access at the reporting stage to an independent support
person who can provide victims with immediate, urgent support, together with a more formalised link
to the victims' service system. The VOCC recommends that the Victorian Government introduce an
‘Independent Victim Support Person’ (IVSP) model.

Enhancing the victim support system

The VOCC notes there have been sufficient reviews and inquiries demonstrating that the current approach
to victim support is not meeting victims' needs. The Victorian Government must commmit to rebuilding and
properly funding a comprehensive victim support system that responds to the diverse needs of victims of
crime.

The VOCC recommends that the Victorian Government design, implement and properly fund an enhanced
victim support system in Victoria, drawing on the findings of this inquiry and previous Victorian reviews
and inquiries.

Getting information

This inquiry, and other research, has highlighted the need for enhanced information systems to assist
justice agencies to meet their obligations to provide victims with relevant information. The idea of a
‘Victims' Portal’ or online information gateway has been raised in previous inquiries and was raised again
during this inquiry. The VOCC recommends that the Victorian Government undertake an independent
feasibility study to explore the viability of a Victims' Portal.

Improving awareness of victim support

A third of victims surveyed by the VOCC (33 per cent) did not know how to access victims' services or what
services to use.

Given anyone can become a victim of crime, it is imperative that there is a basic level of knowledge,
awareness and brand recognition of victims' services among the general community. The VOCC
recommends that the Victorian Government develop a comprehensive branding and community
awareness campaign for victims' services.
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Introduction

Access to timely and appropriate victim support is key to victims' participation in the justice system. Under
the Victims’ Charter Act 2006 (Vic) (Victims' Charter), justice agencies and victims' services are to provide
clear, timely and consistent information about relevant support services and possible entitlements and
legal assistance, and, if appropriate, refer victims to relevant support services.

Receiving victim support increases victims' participation as well as perceptions of procedural fairness.? In
Chapter 6, victims told the VOCC about not being able to get the support they needed to participate in the
justice process and recover from a crime.

This chapter makes recommendations to:

¢ improve the victim support referral process

e improve the victim support system

e enhance the support immediately available to victims at the point of first contact with police
¢ improve the information provided to victims of crime

e improve victims' awareness of available support services.

Connecting victims to support

This inquiry did not focus on reviewing the provision of victim support in detail given this has been
comprehensively examined in recent reviews and inquiries.®

However, in examining victims' participation in the justice system, the provision of support to victims has
inevitably arisen when engaging with victims and stakeholders. This is because access to appropriate
support is fundamental to victims' participation.

In a functional victim support system,* victim support

workers act as a guide for victims of crime, steering In a functional victim support system,
victims through the justice process and enabling their victim support workers act as a guide
participation. Without tailored, specialist support, for victims of crime, steering victims
victims cannot participate in the justice process. through the justice process and
However, it is clear from the VOCC's engagement enabling their participation.

with victims and stakeholders that the victim support

system is not functioning in a way that enables

victims to participate meaningfully. Many victims do

not receive enough information about relevant support services, or adequate referrals to these services.

Accessing support a ‘lottery’

Those victims who did access sufficient and appropriate support discussed positive experiences. It was
clear that some victims had received a level of support that had significantly assisted them to participate
in the justice process. This confirms that when the victim system works as intended, victims are more likely
to participate in a meaningful way.

However, as outlined in detail in Chapter 6, many victims advised the VOCC that they had found it difficult
to locate appropriate victim support, with one respondent to the Victims' Survey describing it as ‘a lottery'.

Victims frequently described how either they were unaware of support options available or referrals were
not made. Victims often described being referred ‘in circles’ or from one agency to the next. For other
victims, referrals were made but victims did not receive any follow-up contact from the relevant agency.



Referrals are not working

Referrals are a key step in victims getting access to the right support at the right time, which is in turn
fundamental to their participation. However, stakeholders advised the VOCC that referrals systems are
flawed and ‘clunky’.

Victims Services staff told the VOCC that it is essential that victims are referred from police to victim
support services via the Victoria Police e-Referrals system (VPeR®) at the earliest opportunity. However,
Victims Services staff said that police practices were inconsistent.

Victims Services staff also suggested that the fact that VPeR referrals are consent-based acts as a barrier
to victims receiving timely support:

One of the barriers in relation to VPeR referrals is that they are consent based. So even if the conversation happens

initially, the victim may be in shock, be feeling over-whelmed or not able to take the information it. Therefore, it needs

to be revisited further along in the process with the victim in cases where they do not take up the offer initially.®
Victims' professionals surveyed by the VOCC explained the importance of early referrals for victims’
participation:

if VAP [Victims Assistance Program] receive referrals early on in the criminal process we can ensure that the client is
given every opportunity to participate. When referrals are received late in the process, the clients have missed out on
nearly all participation opportunities and feel unheard and not respected.

For a victim to participate, they must be aware there is a pathway for them to do so. | find there is still a significant
number of victims that are never referred to VAP for assistance in the first instance, so how can they make a choice as
to whether they was support to ‘participate’

If VAP receive the referral of a victim in a timely manner, they are able to provide many more options for the victim
to participate than if they receive the referral when a Victim Impact Statement is due next week. Early referrals to
appropriate services is critical for victims to be made aware of their rights to participation.
However, victims' professionals surveyed by the VOCC advised that early referrals were made inconsistently
or not made:
There is a lot of inconsistency with making e-referrals

| feel there are many opportunities that VPER referrals are missed in the early stages and victims would benefit greatly
from VAP early intervention.

It should be compulsory for police to offer a VPeR referral to VAP for each victim. Police should be held accountable if
they do not do this.

Windermere VAP described the e-referral system as ‘clunky’ and lacking role clarity.”

The referral pathway to victims' services has been raised as an issue in previous reports and inquiries which
found:

e police referral policies are too restrictive, not tailored to victims' needs and do not reflect contemporary
understandings of trauma?®

¢ anoverreliance on self-referrals, as well as police referrals, with lack of alternative referral pathways for
victims of crime.®

These previous reviews and inquiries made recommendations to improve referral pathways to victim
support.

https://parliament.vic.gov.au/images;
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Previous recommendations in relation to improving referrals to victims’ services

Centre for Innovative Justice, Strengthening Victoria’s Victim Support System: Victim Services
Review recommended:

e establishing a wider range of access pathways, including through additional structured
referral pathways, improved interfaces between VSSR services and other key victim services,
and strategic community engagement and education

¢ enhancing Victoria Police’s capacity to ensure effective and consistent use of the e-referral
system, including building the confidence and capacity of Victoria Police members to identify
needs, secure victim consent and offer referrals at multiple points in time

¢ establishing an online referral portal for referrals from other professionals and key services
(beyond Victoria Police), focusing on emergency departments and key victim services,
including Centres Against Sexual Assault, The Orange Door and broader specialist family
violence services.

The Legislative Council Legal and Social Issues Committee, Inquiry into Victoria's Criminal Justice
System recommended:

¢ that the Victorian Government provide training and guidance to key referral agencies on
referring victims of crime to Victims Assistance Programs (VAPS) sooner.

Reforming referrals

Improvements are still needed to the referral pathways for victims. Victims told the VOCC that they:
e find it difficult to locate the right victim support services

e feelthe onusis on them to locate services

e arereferred ‘in circles'.

Data suggests only a small proportion of victims of crime against the person are receiving a service
through the Victims Assistance Program (VAP).° This alone suggests that victims are not necessarily
finding the services they need to help them participate in the justice system.

The VOCC recommends that the Victorian Government conduct a comprehensive, independent review of
the VPeR system. The review should be independent of police and the victim support system and should
examine how to reduce the gap between the number of victims of crime in Victoria and the number of
victims receiving a victim support service.

The review should examine the process for obtaining victims' consent for referral given the number of
victim support workers who have raised this as a key barrier for early referral to VAPs for support. Benefits
and risks of ‘opt-in’ and ‘opt-out’ referral models should be examined, particularly looking at learnings from
the family violence sector and referral models in other jurisdictions, having regard to trauma-informed
practice and information privacy.

The review should also consider ways to enhance Victoria Police’s capability to:
* secure victims' consent to refer them to victims’ services
e offer referrals at different (and multiple) points in time, consistent with a victim’s needs.

As discussed in Chapters 5 and 7, particular victim cohorts lack trust in police, making it less likely that
they will report crimes to police and therefore making it more difficult for them to access victims' services.
The review should consider ways to establish a wider range of access and referrals pathways, including
through enhancing capability for structured referral pathways for other professionals supporting victims of
crime, such as health and social services who may wish to refer a victim into the victim support system.

https:/www.crimestatistics.vic.gov.au/crime-statistics/download-crime-data/year-ending-30-

june-2022


https://www.crimestatistics.vic.gov.au/crime-statistics/download-crime-data/year-ending-30-june-2022
https://www.crimestatistics.vic.gov.au/crime-statistics/download-crime-data/year-ending-30-june-2022

RECOMMENDATION 14

The Victorian Government
should conduct an
independent review of the
victim support e-referral
system by 30 June 2025.
Following this review,

the government should
implement any necessary
changes to ensure victims

A review of the victim support e-referral system should:

examine how to reduce the gap between the number
of victims of crime in Victoria and the number of victims
receiving a victim support service, including examining
the process for obtaining a victim's consent for referral

consider whether the current system is sufficiently flexible
given victims are likely to be in acute stress at the default
point of referral (point of first contact with police)

are being routinely
referred to victim support
at relevant points of the
justice process.

e consider ways to enhance Victoria Police's capability
to secure victims' consent to refer to services and offer
referrals at different (and multiple) points in time,
consistent with a victim'’s needs

¢ enable victims to engage with referrals at different
points in their justice journey, from point of first contact
with police to other points in the process, including
investigation, prosecution, court, post- court and when
interfacing with other supports, such as health and other
non-justice services

e explore how the e-referral process can be expanded to
provide an online referral portal for other professionals,
including specialist victims' services (sexual assault, family
violence) and other health and social services.

Using the Independent Third Person Program

During consultation for this inquiry, the VOCC was told about barriers to reporting to police for people with
disability." Respondents to the VOCC'’s Victims’ Survey who self-identified as having a disability raised the
following concerns about reporting to police:

‘I don't feel safe talking to police.’

‘Police refused to take my statement.’

‘| tried to report but was dismissed despite ample evidence.’

‘| stopped reporting crimes to police because they did nothing.’

- Victims’ Survey respondent

The Independent Third Person Program (ITP Program) provides support to people with a cognitive
impairment or mental impairment if they are being interviewed or having a statement taken by police
whether as a suspect, an accused, an offender, a victim or a witness.”?

The Office of the Public Advocate oversees the ITP Program, but ITPs are trained volunteers who are
independent of police and the investigation. ITPs act as a safeguard to ensure a person with disability
is not disadvantaged when communicating with police.”



Role of Independent Third Persons (ITPs) overseen by the Office of the Public Advocate
* Facilitate commmunication

e Ensure the person understands their rights

e Ensure the person understands procedures

e Provide emotional support

¢ Address immediate welfare needs

An ITPs is independent and objective support person. ITPs are ‘available 24 hours a day to attend any
police station in Victoria, and do not have to be booked in advance'®”

ITPs play a vital role in supporting victims of crime at the point of reporting to police, but previous research
has found some key issues:

ITPs are not always being used when they should be. In 2021, the Victorian Law Reform Commission
(VLRC) in its report Improving the Response of the Justice System to Sexual Offences concurred with
the findings of previous reviews ‘that ITPs are not always used in interviews when they could be''® This
was also raised by the Office of the Public Advocate (OPA) in its submission to the VLRC's same inquiry.

ITPs cannot meet demand. In the same report, the VLRC concurred with the findings of research, and
with the submission of the OPA, that the ITP Program needed to be better funded to meet demand.”

ITPs are not providing links to the victim support system. The VLRC report also found that ITPs were
not playing a role in linking victims to the broader victim support system.”®

There is no reference to a victim'’s right to an ITP in the Victims’ Charter. While victims have a general
right to be given information about relevant supports and where appropriate, a referral to a support
service,” there is no mention of the right to an ITP to support a victim when communicating with
police at the reporting stage. The OPA has advocated for a legislated right to ITPs, stating ‘legislative
protection for people needing an ITP would be consistent with the legislative right for young people to
have access to the support of an independent person in police interviews'?°

The VOCC agrees with the overarching findings in relation to ITPs identified in the VLRC's 2021 report
Improving the Response of the Justice System to Sexual Offences. ITPs need to be fully utilised and
become part of the routine response for victims with cognitive impairments or mental illness who wish to
report to police. ITPs also need to be better utilised as a link to the victim support system at the point of
reporting to police.
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The Department of The action plan should:
Justice and Community
Safety should develop

a time-limited working

¢ identify how the use of ITPs use can be embedded in
Victoria Police policies and practices

group with the Office e develop policies or protocols to ensure ITPs become
of the Public Advocate, a crucial link to the broader victim support system,
Victoria Police, victim including establishing formal (warm) referral pathways

support services and other
stakeholders as required
to develop an action plan
to ensure the Independent
Third Person Program
(ITP) is properly used for
eligible victims when
reporting to police.

e consider the need to enhance the legislative framework
with respect to ITP access, including whether a right to an
ITP should be enshrined in the Victims' Charter or other
legislation.

A new link to the support system

Too many victims are falling through the gaps and not receiving the support they need. Victims need
urgent support and information at the point of reporting a crime and they are not always being referred to
services like the Victims Assistance Program (VAP) in a timely way.?

Victims Services staff told the VOCC that the ‘reporting stage is critical, because ... that is the first interface
that a victim is having with the system’.?? Victim support professionals surveyed by the VOCC told the
VOCC that timely referral to support is vital — but was not happening. One victims’ support professional
told the VOCC that VAPs should be on call to provide support at the police report stage.

Increased capacity in the victim support system to properly embed co-location of VAPs at police stations
and other key services, including specialist and culturally safe services, is important. This should continue
to be focused on as part of an enhanced victim support system. A comprehensive, independent review
of victim referrals, as outlined above, should also identity ways to improve the system so fewer victims fall
through the gaps.

However, the VOCC considers there are other ways to enhance the link between police and the victim
support system.

After reporting a crime, too many victims are unaware

of available victims' services, do not know how to

access services or do not know what services to use. The VOCC recommends that there

be more support for victims at the
police reporting stage. This support
should be provided by an independent
person who can provide victims with
immediate, urgent support, together
with a more formalised link to the
substantive victims' service system.

The VOCC recommends that there be more support
for victims at the police reporting stage. This support
should be provided by an independent person

who can provide victims with immediate, urgent
support, together with a more formalised link to the
substantive victims’ service system.

The VOCC recommends that the Victorian

Government introduce an ‘Independent Victim

Support Person’ (IVSP) model. Like the ITP model

outlined above, an IVSP would enable police to call an IVSP when victims attend a police station, providing
immediate, urgent, place-based support and assistance, including after-hours when other victim support
professionals are unavailable.



An IVSP could:

¢ provide immediate emotional support and address any welfare needs (e.g. calling a friend or family
member, making practical arrangements relating to transport, clothing, phone-calls etc.)

¢ identify whether an ITP is required if a victim has a cognitive impairment or mental iliness

¢ help victims to liaise with police in relation to making a report and facilitating communication in a safe
way, including addressing immediate trauma responses that might inhibit a victim'’s ability to report

e assist police with a victim’s specific needs, including providing advice in relation to cultural safety,
disability and other accessibility matters

e promote the rights and dignity of a victim, including helping victims or the police understand victims’
rights, including their rights under the Victims' Charter

e provide support to ensure victims are able to make disclosures in a way that is safe for them, including
in a private, comfortable space

e provide victims with advice about other supports and services that could assist them before, during or
after reporting to police, such as specialist sexual assault or family violence services

¢ make warm referrals to appropriate services including Victims Assistance Programs, Centres Against
Sexual Assault for longer-term case management, support or counselling.

A further benefit of an IVSP program would be the ability to address concerns raised by victims and
stakeholders about any additional barriers experienced in reporting to police, by building training,
competencies and specialisation in relation to cultural safety, diversity and working with older or younger
victims or other victims with specific needs into the program.

The VOCC does not propose that an IVSP be a substitute for existing programs or comprehensive victim
support case management. Crucially, an IVSP would not:

¢ replace the role of ITPs, who are specially trained and crucial to enhancing participation for individuals
with cognitive impairments and mental iliness

e replace the role of Victims Assistance Program (VAP) workers or other victims’ professionals such as
sexual assault or family violence professionals.

An IVSP would be used where a VAP service is not co-located, or after-hours when VAP workers are
unavailable. An IVSP would not perform any ongoing case management. Their role would be to provide
immediate, urgent support and formal referrals to the victim support system.

It is possible that IVSPs could also be used in other settings (e.g. health, legal, educational) to enhance
connections and referrals from other professionals and organisations to the victim support system. They
could also be deployed urgently in the community where a critical incident occurs and many victims or
witnesses need urgent support.

While it is beyond the scope of this inquiry to address the funding, governance or oversight of an IVSP-
type model, the VOCC notes that the DICS currently funds a range of victim support programs, as well

as oversees a range of volunteer programs that provide essential services to the community, including
Justices of the Peace and Bail Justices (collectively called Honorary Justice Volunteers). Similarly, the OPA
oversees a range of volunteer programs, including the ITP program.

Consideration could be given to leveraging off existing victim support programs or other volunteer-based
programs. Development of the IVSP program should be done in close collaboration with lived experience
experts, victims' professionals and Victoria Police.
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The Victorian Government
should introduce an
Independent Victim
Support Person program
to provide immediate
place-based support and
assistance to victims
reporting crime when
other victim support
professionals are
unavailable. The program
should be available 24

An Independent Victim Support Person program would:

provide immediate emotional support and address any
welfare needs

identify whether an Independent Third Person is required
if a victim has a cognitive impairment or mental illness

help victims to liaise with police and facilitate
communication in a safe way

provide assistance to police regarding specific needs of
a victim, including advice in relation to cultural safety,
disability and other accessibility matters

hours a day, 7 days a

e promote the rights and dignity of a victim, including
week.

helping victims or the police understand victims' rights,
including their rights under the Victims’ Charter Act 2006
(Vic)

e support victims to make disclosures in a way that is safe

for them, including in a private, comfortable space

e provide victims with appropriate advice about other
supports and services that could assist them before,
during or after reporting to police

e make warm referrals to appropriate services including
Victims Assistance Programs, Centres Against Sexual
Assault for longer-term case management, support or
counselling.

Enhancing the victim support system

Support is not meeting participation needs

For some victims consulted by the VOCC, it was clear that they had received a level of support that had
significantly assisted them to participate in the justice process. However, close to 60 per cent of Victims’
Survey respondents who used a victims' service told the VOCC that they either did not get any support
from that victims' service to participate in the justice system, or only got limited support to participate.

Part 2 of this report outlined in detail victims' concerns with the current provision of victim support. In
summary, victims told the VOCC that:

e services felt like referral agencies, rather than providing meaningful assistance
e service provision did not meet the immediate needs of victims, including after serious crimes like homicide

e service provision was not tailored to the victims' needs, whether based on the type of crime or personal
circumstances with key gaps for children and young people, Aboriginal and Torres Strait Islander peoples,
people with disability

* there was not a consistent support worker/case management approach

¢ victims who were unable to find the support they needed were re-traumatised by having to continually re-
tell their story to different professionals

¢ there were lengthy waiting periods for services and then they felt like they were being rushed through the
system when they finally did receive support

e it can be challenging finding support that addresses victimisation appropriately with an intersectional lens,
including disability, LGBTIQ+ and cultural diversity.



Victims' concerns are consistent with issues raised in relation to Victoria's victim support system in previous
reports and inquiries, including that:

¢ the victim support system is a ‘one-size-fits-all’ system that is falling short of what victims need®
* many victims struggle to access specialist services?
¢ many victims struggle to get the appropriate support they needed to recover from crime®

e victims may receive disjointed or disconnected support due to the absence of a case management
approach with a single source of information through an entire support period?®

e the current victims' services system is not adequately structured or resourced to provide the level of
support bereaved families need?”

¢ thereis alack of culturally safe support options available to victims of crime who are Aboriginal
Victorians or from culturally and linguistically diverse commmunities?®

e victims need access to legal advice and assistance.?

Subsequent inquiries have urged the government to implement the recommendations of previous
reviews and inquiries to enhance the victim support scheme in Victoria.*® For example, the VLRC recently
recommended in its report on stalking that:
The Victorian Government should implement the victim support recoonmendations in the Centre for Innovative
Justice Strengthening Victoria’s Victim Support System: Victim Services Review report and recommendations in

the Legislative Council Legal and Social Issues Committee Inquiry into Victoria’s Criminal Justice System, especially
recommendations 36, 37, 40, 42, 49 and 50.%

Meeting victims' needs

There have been sufficient reviews and inquiries,

including reviews examining the existing system in

depth, to demonstrate that the current approach to The current victim support system has
victim support is not meeting victims' needs. already been found to be inadequate
and falling short. Victims need, and
deserve, a properly resourced victim
support system.

In December 2021, the Victorian Government released
its Victim Support Update which stated that the review
by the Centre for Innovative Justice (ClJ) envisages an
‘ambitious’ and ‘once in a generation’ reform agenda
that will take time to fully consider and implement.*? At
the time of publication of this report, the Victorian Government has not responded fully to the ClJ's report.

Victims need, and deserve, a properly resourced victim support system that can provide the type of support
they need, including in duration, intensity and specialisation. The current victim support system has already
been found to be inadequate and falling short.

The Victorian Government must commit to rebuilding and properly funding a comprehensive victim
support system that responds to the diverse needs of victims of crime. The victim support system should
be grounded in research relating to victims' needs, including the need for a service system that is:

* flexible
e tailored
¢ timely and ongoing (where needed)

¢ holistic

www.vic.gov.au/victim-support-update
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e victim-centred and trauma-informed.**

There have been sufficient reviews and inquiries to demonstrate the essential elements of
a comprehensive victim support system.* These components include:

Single point of contact/single
advocate

Victims consistently point to the need for a single point
of contact throughout the justice process but the system
is not currently configured to provide this consistency.
Although the base components of a service system that
can provide a single point of contact already exist, this is
not how most victims of crime experience the support.

Victims want a single point of contact/single advocate
who can help them navigate the justice and support
system from the start of their justice journey to post-
justice procedure care. While some services, like witness
support may be limited to a specific period, a single
advocate should travel with a victim throughout their
whole journey.

Specialist streams of
assistance

Victims need access to more specialised streams of
support, whether by crime type or need, including sexual
assault, stalking, bereavement, mental impairment
matters under the Crimes (Mental Impairment or
Unfitness to be Tried) Act 1997 or road trauma.

Victim cohorts with particular needs, such as children and
young people, older victims of crime, people with disability
and people who identify as LGBTIQ+, need more targeted
and specialised support as victims of crime.

Culturally safe support

Victims need more culturally safe support options,
particularly victims of crime who are Aboriginal or from
culturally and linguistically diverse communities.

Connected and integrated
support

Increased co-location and sector partnerships would:
¢ enhance referrals and reduce referral ‘drop-out’ rates

¢ meet victims' immediate needs, including as they
access other services such as health, legal, cultural or
wellbeing supports

e enable combined approaches to victim support, while
maintaining a single point of contact/advocate.

Intensive support for high or
specific needs

Intensive support needs to be able to be provided for
those victims who require it.

Independent legal advice
and assistance

Victims need access to legal information from an
independent, trusted source (separate to the prosecution),
with that independent advice available from the initial
reporting stage.




The Victorian Government should design, implement and properly fund an enhanced victim support
system in Victoria, drawing on the findings of this inquiry and previous Victorian reviews and inquiries.
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The Victorian Government An enhanced victim support system should include the
should design, implement following essential components of a comprehensive victim
and properly fund an support response:

enhanced victim support
system in Victoria,
drawing on the findings of * specialist streams of assistance, including for sexual

» asingle point of contact/single advocate

this inquiry and previous assault, stalking, road trauma, bereavement and specialist

Victorian reviews and assistance for victims with matters dealt with under the

inquiries Crimes (Mental Impairment or Unfitness to be Tried) Act
1997

¢ culturally safe support, including funding culturally
appropriate agencies and community-based
organisations to provide Victims Assistance Programs

e more connected and integrated support, including
co-location and integration with other generalist and
specialist services and key sector partnerships

¢ more intensive support for high needs or specific needs

e comprehensive legal assistance (see also
Recommendation 21).

Getting information from different agencies

Research has highlighted the need for more automated notification systems to assist justice agencies to
meet their obligations to provide victims with relevant information on an ongoing basis.* The idea of a
‘Victims' Portal’ or online information gateway has been raised in previous inquiries* and was raised by
key stakeholders again during consultation on this inquiry.

Victims’ ‘hub’ or ‘portal’

The Department of Justice and Community Safety’s 2021 report Improving Victims’ Experience of
Summary Criminal Proceedings discussed the possibility of an ‘online gateway’ that would ‘operate as an
online hub for all victims’ and provide:

¢ asingle and easy-to-navigate place for victims to find the information they need
¢ information about typical court processes and how to access support

¢ specialised information for particular offence types or groups of victims automatic communication of
court dates via an opt-in system of alerts

¢ a mechanism for victims to access information about their own case in real time
¢ a mechanism for victims to contact the prosecutor currently handling their case
e functionality that allows for the electronic submission of VISs. ¥’

The VOCC notes that the Department of Justice and Community Safety already operates a general victims of
crime website which provides information about support and the justice process.*® However, consistent with
the report Improving Victims’ Experience of Summary Criminal Proceedings, the VOCC agrees that a more

https:/www.victimsofcrime.vic.gov.au
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comprehensive and ‘interactive’ portal would be useful for victims of crime, particularly for victims who may
not want to engage with a victim support service or who would like more autonomy in engaging with the
progress of their case.

Such a portal would need to be appropriately funded, resourced and would require the ‘buy-in’ of all relevant
justice and service agencies if it was to operate successfully. It would need to be a multi-agency portal
providing key information from police, prosecutions, court, victim support services and corrections, providing
victims with a single source of information and link to their case.

If established well, a victims' hub or portal could significantly improve victims' participation through
providing more accurate and up-to-date information about their matter. Such a portal could also integrate
with other ‘e-information’ systems such as e-referrals, case management systems and court listings.

However, if such an initiative were not properly resourced or supported by all relevant justice agencies, it
could be a further source of discontent for victims — for example, if information were not kept up to date by
one or more agencies.

For this reason, the VOCC recommmends that the Victorian Government undertake an independent feasibility
study to explore the viability of establishing a victims' hub or portal. The feasibility study should explore:

¢ whether a victims' hub or portal could enhance victim participation at key stages of the justice process
¢ successful models of multi-agency hubs or portals providing key information to members of the public
e privacy and information sharing risks

¢ possible efficiency gains for justice agencies and victims' services personnel, as well as any resourcing
implications

¢ whether a victims' hub or portal could be configured to accommodate interactivity for victims (e.g. to
enable victims to lodge their Victim Impact Statements®).
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The Victorian Government The feasibility study should explore:
should undertake an
independent feasibility
study, to be completed by
30 June 2025, to explore ¢ successful models of multi-agency portals providing key
the viability of a Victims' information to members of the public

Portal. The feasibility

study should be made
public. ¢ possible efficiency gains for justice agencies and victims’

services personnel, as well as any resourcing implications

e whether a victims' hub or portal would enhance victim
participation at key stages of the justice process

e privacy and information sharing risks

¢ whether a victims' hub or portal could be configured to
accommodate interactivity for victims, such as submitting
Victim Impact Statements electronically.

Case management in the Magistrates’ Court

A new Case Management System (CMS) is being developed for the Magistrates’ Court of Victoria
(Magistrates’ Court) and the Children’s Court of Victoria (Children’s Court) which will replace ageing IT
systems and strengthen ‘the ability to capture and share appropriate information across the courts and
key external parties’. The project aims to ‘bring enhanced access to justice for Victorians, through stronger
information sharing and improving court processes’.“°

Court Services Victoria told the VOCC that the new CMS is predicated on the concept of unique identifiers
that will allow people to track themselves through the system.#

https://courts.ic.gov.au/projects/case-management-system-project
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The VOCC considers that every victim should have a unique identifier assigned so that they can log-in
and access ‘real time' information about their case. This is particularly important in the Magistrates’ Court
jurisdiction where victims are:

¢ more likely to miss out on crucial updates from police informants and prosecutors about the progress
of a case

e less likely to be supported by a witness support service.

The VOCC recommends that Court Services Victoria ensure the new CMS for the Magistrates’ and
Children’s Courts enables victims to access up-to-date information on the progress of a court matter.
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Court Services Victoria The new Case Management System (CMS) for the

should ensure the new Magistrates' and Children’s Courts should enable victims to
Case Management System access ‘real time' information about their case.

for the Magistrates’ and
Children’s Courts enables
victims to access up-to-
date information on the
progress of a court matter.

The CMS should accommmodate the language and
accessibility needs of a diverse range of victims and ensure
there is sufficient information about how to get additional
support and information.

Improving awareness of support

Improving awareness of victim support

A third of victims surveyed by the VOCC (33 per cent) did not know how to access victims' services or what
services to use. The implementation of recommendations in this report in relation to enhanced referrals
should partially address this lack of awareness. However, not enough members of the community know
about victims' services.

Anyone can become a victim of crime. It is imperative that there is a basic level of knowledge, awareness
and brand recognition of victims' services among the general community. This awareness should enable
victims to recall branding or names of key agencies or organisations more readily when they need to.

As noted in the ClJ’s review of the victim support system, the Victorian Government must increase
community knowledge and awareness of the victim support system by ‘creating brand recognition that is
identifiable by victims of crime’4?

The VOCC has also been told about the confusion experienced by victims because of the number of
organisations, agencies and programs that have ‘victim’ in the title. It can be difficult to understand the
difference, for example, between the Victims of Crime Commissioner, the Victims of Crime Helpline and
the Victims of Crime Assistance Tribunal.

During consultations, the VOCC was told that:

Many victims feel confused by all of the services that start with 'victim’ and the criminal justice process can be
confusing, so it is really important that information being provided to victims gets conveyed in the simplest and most
meaningful way.**

The VOCC recommends that the Victorian Government develop a comprehensive branding and
community awareness campaign for the victim support system. As part of this work, the government
should review the language used in communications products and the appropriateness of agency and
program names, having regard to the likelihood of confusion for victims when first engaging with the
victim support system.



RECOMMENDATION 20

The Victorian Government
should develop a
comprehensive branding
and community
awareness campaign for

the victim support system.

A comprehensive community awareness campaign should
present unifying branding to enhance the awareness of
government-funded programs, including the Victims of
Crime Helpling, the Victims Assistance Program (VAP),
Victims Register, Restorative Justice programs and the
Victims Legal Service.

The government should review the language used in
communications products and the appropriateness of
agency and program names, having regard to the likelihood
of confusion for victims when they first engage with the
victim support system.



Overview of Chapter 15: Legal assistance

For many victims consulted by the Victims of Crime Commissioner (VOCC), enhanced participation in the
justice system is directly linked to a need for independent legal advice and assistance.

Victims highlighted the logical disconnect between having legislative entitlements to participation under
the Victims’' Charter Act 2006 (Vic) (Victims' Charter) while lacking access to independent legal advice
about these entitlements.

A comprehensive state-funded legal service

In March 2023, the Victorian Government established the Victims Legal Service. This initiative is welcome.
However, victims have a wide range of legal rights, interests and needs. Given the narrow scope of legal
assistance given to victims in Victoria, most of victims' legal needs remain unmet. Legal assistance is an
important component of the comprehensive support that victims need in order to participate effectively in
the justice system.

The VOCC recommends that the Victorian Government expand the Victims Legal Service to provide
specialist state-funded legal assistance to meet the comprehensive range of legal issues that victims face
as a result of crime.

Legal representation for sexual offence matters

Addressing the gaps in legal advice and assistance should address many of the legal challenges faced

by victims of crime. However, a comprehensive Victims Legal Service alone will not resolve all issues for
victims of sexual offences in the adversarial criminal trial process. Victims in sexual offence trials often face
significant, varied, and difficult challenges during the criminal trial process which require a targeted and
dedicated legal response.

The VOCC recommends that the Victorian Government establish a sexual offences legal representation
scheme. Independent legal representation should be available to protect and represent victims'

legal interests in certain applications and hearings such as applications concerning confidential
communications, sexual history evidence, ground rules hearings, cross-examination at a committal
hearing and subpoenas for information containing private information about the victim.

The scheme would also include limited independent legal representation at hearings involving sexual
offences (including committal hearings, summary hearings and trials) when the victim is giving evidence
to ensure compliance with the court's rulings and to protect witnesses from improper questions or
guestioning.



Chapter 15:
Legal assistance



Introduction

For many victims consulted by the Victims of Crime Commissioner (VOCC), enhanced participation in the
justice system is directly linked to a need for independent legal advice and assistance.!

Victims' rights and entitlements often span many pieces of legislation and may also be contained in
organisational policies.2 Victims have highlighted the logical disconnect between having legislative
entitlements (for example, to participation under the Victims’ Charter Act 2006 (Vic) (Victims' Charter)),
while lacking access to independent legal advice about these entitlements and to enforce them when
they are breached. One Victims' Survey respondent told the VOCC: ‘[t]he one thing | needed was the legal
advocate, and | know it's been recommended so many years ago and it still hasn't happened.’

This chapter discusses the need for major reforms in relation to state-funded legal assistance for victims to
improve their participation in the justice system.

This chapter outlines the need for a state-funded:

¢ comprehensive legal service for victims of crime — expanding the existing provision of legal support
through the government's ‘Victims Legal Service’

¢ sexual offences legal representation scheme.

As discussed further below, while complementary, these two initiatives are distinct, and would each
require dedicated funding, resources and implementation plans.

While this chapter focuses on providing legal assistance to victims, legal assistance should be viewed as
part of the overall support that victims need to participate in the criminal justice system and to assist them
in recovering from the effects of crime. Enhanced legal assistance would complement enhanced victim
support, as discussed in Chapter 14. Together, these measures would enhance victims' ability to participate
in the justice system.

Current approach to legal assistance

A number of different bodies and organisations provide specialist legal services to victims of crime in
Victoria. For example:

¢ knowmore provides a free service to survivors of institutional child sexual abuse®
¢ Women's Legal Service Victoria operates the Legal Advice Line for Victim-Survivors of Sexual Assault*

¢ Djirra's Aboriginal Family Violence Legal Service supports Aboriginal people who are experiencing
family violence.®

Victims may obtain legal advice and assistance from Community Legal Centres (CLCs) and Victoria
Legal Aid (VLA). However, the ability of CLCs to assist victims will depend on the resources and capacity
of individual CLCs (which differ from area to area). VLA adopts both means and merit tests which would
exclude many victims from receiving legal advice.®

Victims may also engage their own lawyer privately. However, identifying firms that specialise in victim-
related legal services may be difficult and expensive.”

In March 2023, the Victorian Government established a Victims Legal Service with a limited service offering.
The Victims Legal Service is delivered by a partnership between VLA, CLCs and Aboriginal legal services
across the state.® It is the first dedicated legal service for victims in Victoria. The Victims Legal Service
provides legal information or advice on how to make an application for financial assistance with the
Victims of Crime Assistance Tribunal® or to make an application for restitution and compensation from

womenslegal.org.au
https:/djirra.org.au/what-we-do/legal-services/#afvls

https:/mwww.legalaid.vic.gov.aulvictims-legal-service


https://knowmore.org.au/for-survivors/redress-scheme/
http://womenslegal.org.au
https://djirra.org.au/what-we-do/legal-services/#afvls
https://www.legalaid.vic.gov.au/victims-legal-service

the person who committed the crime.® The Victims Legal Service is not able to assist victims with any
other victim-related legal matters.

Apart from these limited options for victims to seek legal assistance, there is no specialised, central
pathway to legal advice or assistance for victims of crime. This means victims may:

e struggle to find appropriate legal advice or
assistance
There is no specialised, central pathway

to legal advice or assistance for victims
¢ pbe unable to access CLCs' limited services of crime.

e beineligible for VLA's services

e encounter costly private legal fees.

Beyond issues of access and cost, where legal
service providers do not specialise in victims' services, victims may be re-traumatised by legal advice and
assistance that is not delivered in a trauma-informed or holistic way.

Victims’ unmet legal needs

Findings of previous reports and inquiries
Findings relating to victims' unmet legal needs are not new.

The Centre for Innovative Justice (ClJ), which completed a large review of victims’ services in Victoria in
2020," told the VOCC that although exploring access to independent legal advice and assistance was not
a part of its research methodology, most victims identified this as a significant unmet need. ClJ told the
VOCC that this was the ‘number one recommendation’, with its strength ‘coming from the fact we didn't
ask victims about it — it was spontaneous and emerging in each of those 37 interviews...[ulnmet needs for
legal issues arising from the impact of the crime were being compounded over and over again.'?

Since 2016, seven Victorian reports and inquiries have
recommended a model of legal advice and assistance

for victims of crime. While the scope of the proposed Since 2016, seven Victorian reports
models differs across these reports, often reflecting and inquiries have recommended

the specific focus of each inquiry and its terms of a model of legal advice and assistance
reference, all advocated for enhanced access to state- for victims of crime.

funded legal advice and assistance for victims. Their
recommendations are summarised in Table 4 below.

Table 4: Victims’ legal needs: findings of previous reviews and inquiries

Year Report Findings/recommendations
2022 The Legislative Recommended that the Victorian Government's Victims Legal Service
Council Legal include legal support to victims of crime on procedural matters such as:

and Social Issues
Committee of
the Parliament of
Victoria's Inquiry
into Victoria’s ¢ making Victim Impact Statements
Criminal Justice
System

¢ the role of victims in criminal proceedings, including giving evidence
and any entitlements for alternative arrangements or special
protections

e avictim of crime’s right to be consulted during criminal
proceedings.

https://www.legalaid.vic.gov.au/victims-legal-service

https://parliament.vic.



https://www.legalaid.vic.gov.au/victims-legal-service
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf
https://parliament.vic.gov.au/images/stories/committees/SCLSI/Inquiry_into_Victorias_Justice_System_/Report/LCLSIC_59-10_Vic_criminal_justice_system.pdf

2022

Victorian
Law Reform
Commission —

Recommended that legal advice be provided for victims in relation to
personal safety intervention orders.?

Stalking

2021 Victorian Recommended extending the Victims Legal Service (recommended in
Law Reform its 2016 report The Role of Victims of Crime in the Criminal Trial Process)
Commission — to include legal advice and representation for victims of sexual assault
Improving the to protect their rights to privacy.®
Justice System
Response to Sexual
Offences

2020 Centre for Recommended establishing a dedicated victims legal advice service for
Innovative Justice victims with specialist knowledge of victims' legal issues. It argued that
- Strengthening access to specialist, tailored legal advice for victims would provide for
Victoria’s Victim early intervention by way of legal ‘issues spotting'.4
Support System:
Victim Services
Review

2018 Sentencing Recommended that the Victorian Government consider establishing
Advisory Council a specialist victims legal service to provide advice to victims about
— Restitution and seeking restitution and compensation orders.®
Compensation
Orders

2017 Coronial Council The review concluded that a centralised approach to coronial legal
Appeals Review advice should be developed (within Victoria Legal Aid) to provide

legal services to victims' families before, during and after a coronial
investigation.®
2016 Victorian Identified the need for a dedicated, specialist victims legal service,

Law Reform
Commission — The
Role of Victims

of Crime in the
Criminal Trial
Process

recommending that Victoria Legal Aid be funded to establish a legal
advice and assistance service for victims of violent indictable crimes.”

What the VOCC was told

When asked in the VOCC's Victims' Survey what extra help would have made it easier for them to
participate in the justice system, 58 per cent of survey respondents selected ‘my own lawyer to advocate
for my rights.” As articulated by this victim interviewed by the VOCC, victims want someone independent,
acting only in the victim'’s best interests:



‘It is absolutely necessary to appoint a legal advocate independent of the OPP, and for
victims to be able to request one if required. It needs to be a legal person that understands
this system, as some solicitors won't deal with this sort of thing. Victims are usually
traumatized. We need to be able to go to somebody we can trust, that can give us legal
advice and who we know will act in our best interest. The OPP are a law unto themselves and
from a victims point of view there needs to be a few more checks and balances.”®

Ingrid Irwin, Lawyer, Child Sexual Abuse Survivor and Advocate highlighted the range of legal
representatives who can be involved in child protection matters, all paid for by the state, as an example of
how state-funded legal assistance can be operationalised:

‘In child protection matters, children have an independent children’s lawyer. Everyone who
has a separate legal interest in a case has a lawyer. In child protection, do you know how
many lawyers are at the bar table in those matters — sometime 10?7 One for the child at risk
of harm, a lawyer for the department, then we have a separate lawyer for the sibling of the
child, and then the lawyer for mum and dad, and so on. And the State pays for that. And we
still have the State saying that a victim can’t have the right to a lawyer.”

Respondents to the VOCC's Victims' Survey said that a lawyer for victims was crucial to their participation:

‘My top priority is the need for independent legal support for victims of crime as children and
as adults.’

‘I should have been assigned a lawyer to assist me in the preparation of the victims of
crime statement and to inform me that | would be asked by the court what | sought from
sentencing and what these options actually meant in practice.’

- Victims’ Survey respondents

Some Victims' Survey respondents said their future participation in the justice system would be contingent
on the availability of legal representation:

‘If i had to i would never be left alone and i would want a legal representative with me at all
times when dealing with police.’

‘I would demand the right to a lawyer.’

‘Yes, by having my own lawyer in the criminal matter. Yes, by being a recognised party (not
just a participant) in the criminal matter.’

‘Yes | would demand the right to a lawyer.’

‘ves, with proper legal advice and a lawyer like he had.’

- Victims’ Survey respondents

A number of stakeholders advised of victims’ sense of confusion and dismay when realising they don't
actually have their own lawyer.”° Dr Mary lliadis said: ‘Victims often question where their lawyer is and have
often referred to police or prosecutors as their lawyer and are quite confused when that person doesn't



fundamentally uphold their rights and interests.” Associate Professor Kerstin Braun queried the rationale
of affording victims certain rights, but not allowing legal representation to enforce the rights.”?

The VOCC heard that without access to legal advice from an independent, trusted source (separate to the
prosecution), participation in the justice system can be difficult. Further, trauma can impact on a victim's
ability to voice their opinions and adequately participate during the criminal justice process without an
independent lawyer. The VOCC heard from victims and stakeholders about victims’ many unmet legal
needs, summarised below.

Summary of victims’ unmet legal needs
The VOCC heard from victims and stakeholders that victims need independent legal advice:

¢ when making a report to police, having an ‘options talk’ with police and making a statement
to police

» when police do/do not file charges, including assistance to understand decisions not to
charge or to withdraw charges

e to provide informed views to the Director of Public Prosecutions (DPP) before the DPP makes
certain decisions, such as modifying charges, discontinuing the prosecution or accepting a
plea of guilty to a lesser charge

e toensure that if bail is granted, conditions are imposed to protect victims and victims are
informed of the outcome of any application

e tounderstand their rights and entitlements, including entitlements under the Victims'
Charter and how to make a complaint if the Victims' Charter is breached

* in relation to subpoenas for their personal or medical records

¢ toseek leave to appear and make submissions in response to applications to access
confidential medical or counselling records (‘confidential commmunications’)

e to better understand their role, responsibility, and rights as a witness
e to withdraw or amend their witness statement(s)
¢ whether they need immunity for evidence they will give

e to advocate to the prosecutor and court for safe spaces while attending court and to access
special protections/arrangements while giving evidence

¢ to understand ground rules hearings
* to assist children with their legal rights separately from a parent/guardian

« when making a Victim Impact Statement (VIS) and/or reading it aloud in court, including
advice on admissibility and arrangements for reading a VIS aloud

e to ensure that victims understand their participatory rights when diversion is recommmended
for an offender

¢ to be included on the Victims Register and make submissions to the Adult Parole Board

* to have court orders and records corrected where a victim is misidentified as the offender in
family violence cases

¢ in relation to applying for leave to appear as an interested party in a coronial proceeding.

It is important to recognise that most victims do not have just one unmet legal need. Victims often have
a constellation of related legal issues that flow directly from victimisation. Many of these legal issues

or processes require interaction with a range of legal entities, including different courts and tribunals,
sometimes at both the state and federal level, as well as different government agencies.



CLC representatives told the VOCC that victims often have multiple, compounding legal issues and lack
timely, holistic advice:
victims often don't have one legal issue, there's a pile of issues and there isn't the funding to deal with that. Sometimes
victims get legal advice from someone who tells them ‘don’t worry about the custody matter’, then the IVO ends and

the dad knocks on the door and takes the child. If these clients had holistic advice from the start, then they would be a
true participant in the system.”

Victoria Legal Aid also emphasised the need for a comprehensive, dedicated, trauma-informed legal
service:
It's been a gap for a long time and creates significant barriers to victims participating in the process. It's something
that has been raised many times along the way by a number of different reviews and inquiries. Victims have rights
on paper, but they also need to know how to realise them in practice. The recently commenced Victims Legal Service
delivered jointly by Victoria Legal Aid, Victorian Aboriginal Legal Service and Community Legal Centres provides a

victim-centred, trauma-informed and collaborative model that could be expanded to services beyond assistance with
financial compensation.'*

A comprehensive state-funded legal service

Over a number of years, the VOCC has advocated for enhanced legal advice and assistance for victims of
crime.” Victims' views, consultations with experts and stakeholders, and the overwhelming evidence from
previous reviews and inquiries, support the VOCC's conclusion that enhanced legal advice and assistance is
fundamental to victim participation in the justice system.

Engagement with victims and stakeholders has
indicated clear support for access to state-funded
legal advice and representation across all stages of

the criminal process as well as processes adjacent to Victims' views, consultations with

it such as intervention orders, family law proceedings, experts and stakeholders, and the

compensation and coronial proceedings. overwhelming evidence from previous
reviews and inquiries, support the

While the recent establishment of the first dedicated VOCC's conclusion that enhanced

Victims Legal Service by the Victorian Government

is a welcome and crucial first step in Victoria, a more
comprehensive Victims Legal Service, which expands
upon the current limited service, is required to assist
victims with the full range of complex legal issues
that arise as a result of victimisation.

legal advice and assistance is
fundamental to victim participation
in the justice system.

The Victorian Government should fund a comprehensive specialist state-funded legal service for victims.

It should expand the Victims Legal Service to provide victims with specialist, state-funded legal assistance
in relation to a comprehensive range of matters relevant to crime victimisation spanning the relevant
legislative provisions across criminal, administrative, and civil law.'® The legal service should provide
standardised and structured referrals to existing victims' services like the Victims of Crime Helpline, Victims
Assistance Program and other commmunity-based and specialist services.

As a centralised service, victims and other professionals should be able to identify the Victims Legal Service
as the single pathway to specialist legal advice for victims.

A Victims Legal Service could provide advice to victims about a wide range of matters. Below is a non-
exhaustive list of matters a comprehensive Victims Legal Service could assist victims with.

Victims' Charter rights and ensuring victims receive information about an investigation

entitlements and prosecution from relevant agencies, along with
appropriate referrals to support consistent with their rights
and entitlements under the Victims’ Charter

ensuring agencies consult with victims and seek their views
at key parts of the process consistent with their rights and
entitlements under the Victims’ Charter




Reporting a crime,
understanding charges,
withdrawing or amending
witness statements

providing independent advice regarding making a
statement to police

providing independent advice and liaising with police/
prosecution to understand why charges are not filed or
are withdrawn by police/prosecution and advising on any
internal or external review processes'”

Advocating for bail
conditions that prioritise
victim safety

providing legal assistance to ensure that a prosecuting
agency is aware of a victim's views about bail

if bail is granted, providing legal advice on bail conditions
that are imposed to protect victims

Subpoenas and immunities

advocating for pre-trial applications, including reviewing
application material and engaging legal representation
to ensure victims' privacy and legal rights are respected in
court

Giving evidence and
alternative arrangements

advocating for alternative ways of giving evidence and
ensuring these are provided by the court where relevant

Children as victim- witnesses

assisting children with their legal and Victims' Charter
rights (as separate and distinct to those of a parent/
guardian)

Suppression Orders and the
media

advising a victim-survivor of sexual abuse or as a bereaved
family member wishing to seek a Victim Privacy Notice

providing victims with legal advice relating to media
intrusion or media engagement and any legal implications

Plea negotiations

legal assistance to ensure the prosecution seeks the
victim’s views during certain prosecutorial decision-
making processes

providing independent advice and liaising with the
prosecution to understand plea decisions and advising on
any internal or external review processes'

Sentence indications

assistance with ensuring the impact on a victim is
considered at the sentence indication stage, including
liaison with prosecution as necessary

Diversion

legal assistance to ensure that victims understand their
participatory rights when diversion is recommended for an
offender

Victim Impact Statements

providing advice on the admissibility of a VIS

legal assistance where the defence applies to question a
victim on the contents of their VIS




Cases of perpetrator * legal assistance where a victim is incorrectly identified as

misidentification/systems the offender/respondent, particularly in family violence or
abuse stalking matters
Coronial matters e applying for leave to appear as an interested party in a

coronial proceeding and preparing submissions

Victim Right to Review e ifimplemented (see Recommendation 4) advising a victim
scheme about and applying to the Right to Review scheme

Mental impairment * being heard in relation to certain treatment matters where
decisions, parole and other a person has been found not guilty or unfit to stand trial
post-sentencing decisions due to mental impairment under the Crimes (Mental

Impairment and Unfitness to be Tried Act 1997 (Vic)

e understanding rights and entitlements relating to the
Victims Register, and legal assistance with making
submissions to the Adult Parole Board?®

e understanding rights and entitlements relating to post-
sentencing decisions, and legal assistance with making
submissions to the Post Sentence Authority.?

Restorative justice e advising victims about entitlements to seek a restorative
justice process

e providing legal advice to victims about any legal
ramifications of participation in a restorative justice
process.

https://www.postsentenceauthority.vic.gov.au/post-sentence-

scheme


https://www.postsentenceauthority.vic.gov.au/post-sentence-scheme
https://www.postsentenceauthority.vic.gov.au/post-sentence-scheme

RECOMMENDATION 21

The Victorian Government Key areas of legal assistance would include:
should expand the Victims
Legal Service to provide
victims with specialist, * reporting a crime, understanding charges, withdrawing or
state-funded legal amending witness statements

assistance in relation to
the comprehensive range
of legal issues that victims ~ * subpoenas and immunities
face.

¢ Victims' Charter rights and entitlements

e advocating for bail conditions that prioritise victim safety

e giving evidence and alternative arrangements

e children as victim-witnesses

e suppression orders and the media

e plea negotiations

* sentence indications

e diversion

¢ Victim Impact Statements

» cases of perpetrator misidentification/systems abuse
e coronial matters

e parole and other post-sentencing decisions (including
leave decisions under the Crimes (Mental Impairment
and Unfitness to be Tried) Act 1997 (Vic))

e restorative justice.

The service should be sufficiently resourced and identifiable
so that victims and professionals can identify the service as
the pathway to specialist legal advice.

The legal service should provide standardised and structured
referrals to existing victims' services such as the Victims

of Crime Helpline, Victims Assistance Program and other
community-based and specialist services.

Legal representation for sexual offence matters

Addressing the gaps in legal advice and assistance outlined above should address many of the legal
challenges faced by victims of crime. However, a comprehensive Victims Legal Service alone will not
resolve all issues for victims of sexual offences in the adversarial criminal trial process.

Victims in sexual offence trials often face significant, varied, and difficult challenges during the criminal
trial process which require a targeted and dedicated legal response.

The impacts of not having access to independent legal representation are particularly pronounced
in sexual assault cases. Victims in sexual offence cases are subject to some of the most invasive and
traumatising aspects of our adversarial trial process.

Given the current challenges experienced by victims of sexual assault during the criminal trial process, this
inquiry has focused on the merits of independent legal representation for sexual assault victims because
of the specific barriers to accessing justice for this cohort. However, if independent legal representation

is introduced for sexual assault victims, the VOCC notes that this will provide an opportunity to pilot the
approach and consider its broader merits and application in the future.



Sexual offence victims face significant challenges

Victim advocates have pointed to the challenges

faced by victims who do not have independent legal

representation: ‘All survivors must have a lawyer
It is not defence lawyers who create the legal havoc for in court.’
victim survivors, it's the fact that there is no lawyer for VOCC Victims' Survey respondent
the victim that makes them legal fodder...[p]olice and

OPP lawyers are not your legal reps, nor can they be.??

Academic Fiona E Raitt has described victims'
disadvantage during sexual offence trials:
Complainants have only a limited voice: they can give evidence but as they cannot canvass their rights, they depend

upon another to do so. As neither prosecutors nor judges are equipped to represent these interests, complainants must
look elsewhere.?

As complainants, victims in sexual offence cases

are subject to some of the most invasive and

traumatising aspects of our adversarial trial process.

This includes rigorous cross-examination, applications Victims in sexual offence cases are
to access private or confidential records (including subject to some of the most invasive
medical and counselling records) and applications and traumatising aspects of our
to introduce sexual history evidence. The lack of adversarial trial process.
independent legal support leaves many victims

feeling alone, unsupported and without a voice,

resulting in secondary trauma. This is illustrated by

this powerful observation by a member of the Victim Survivors’ Advisory Council:

‘nobody represents victims. This is so problematic because this experience for victims can
impact on their entire life. Nobody is standing in that space and representing victims
and answering for victims. Without legal representation, victims become a passenger in
somebody’s journey with no say over the destination.?*

Many victims mistakenly assume prosecutors are ‘their lawyers’ and can prioritise their rights and needs.?
Victims can be shocked to then learn that although a state’s case would not proceed without their
evidence, they are not afforded the same access to independent legal representation as an accused.

In the absence of direct victim legal representation, the victim is powerless to assert their rights and
interests. Leaving ‘protection of victims’ rights up to the parties or the judge means allowing third parties,
and not the victim, to determine the scope of victim protection in light of their own agenda’.?®

For this reason, some academics and legal experts have said that effective participation in the criminal
justice system for sexual offence complainants may never be achieved without some degree of
independent legal representation.?’

Prosecution and victim interests are not always the same

The prosecution is often seen to be aligned with the victim and their interests can often overlap. The
prosecution may provide information to victims and in some circumstances, consult with them about
important decisions. However, the prosecution’s interests do not necessarily align with victims’ interests.
The prosecution cannot act for the victim or solely in the victim'’s best interests. The prosecution must act
in accordance with its public duty. In a criminal trial, the prosecution is unable to assist victims in asserting
substantive entitlements if doing so conflicts with its duty to act impartially and independently.

https://www.justice-ni.gov.uk/sites/default/files/publications/justice/qillen-report-

may-2019.pdf
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In addition to its duties, a prosecutor may make their own assessment of the weight to give the victim'’s
interests resulting in the victim'’s interests not being canvassed in court. For example, a prosecutor might
not object to questioning about sexual history evidence because they are unaware of the distress that
certain questions may cause the victim and such questioning does not impact their prosecutorial strategy.

Regardless of their reasons for not intervening to protect a victim's rights and interests, the prosecution'’s
decision can significantly shape a trial and the victim'’s experience of the process. For example, in a recent
County Court trial highlighted in the media, neither the judge nor the prosecutor intervened when
defence counsel asked the victim about the clothes she was wearing or about her kissing someone earlier
in the evening of the alleged rapes. On retrial in 2019, a new judge considered the evidence again and ruled
that these questions were inadmissible because the questions were improper and involved sexual history
evidence and leave had not been granted to admit the evidence.?®

Judicial oversight is not sufficient

As discussed in Chapter 12, one way of improving recognition of victims' interests and rights is for judicial
officers to check whether the prosecution has upheld a victims' participatory entitlements under the
Victims' Charter and other legislation during a relevant criminal procedure.

However, leaving protection of victims' rights up to the parties or the judicial officer means allowing third
parties, and not the victim, to determine the scope of victim protections.?

If victims of sexual offences do not have their own legal representation, they are reliant on prosecutors and judges
enforcing legislative protections, such as ensuring improper questions from defence counsel are stopped.

Academics Robyn Holder, Tyrone Kirchengast and Paul Cassell have said that for victims, ‘rights matter
precisely because legal authorities recognise and respond only to those who possess them'3° However,

it is not just having a right that matters, there must be a mechanism for enforcing rights, or having rights
considered and respected.

Legal representation would facilitate victim participation

Laws must strike an appropriate balance between ensuring a fair trial for the accused and facilitating
victim participation in the criminal justice system.

While there are concerns that introducing a right for victims to participate via legal representation would
disrupt the current adversarial system, the VOCC contends that a targeted approach to legal representation
for sexual offence victims based on specific participatory rights is consistent with fair trial principles.

There are ways to introduce a sexual offences legal representation scheme that would provide an effective
avenue for upholding the interests and entitlements of victims without impinging on the rights of the accused.

The recommendations in this chapter would extend
when a victim may be legally represented. However,

it is not proposed that victims become a party to Victims would have standing
proceedings. Instead, victims of sexual offences would to appear and be entitled to state-
have standing to appear and be entitled to state- funded legal representation at
funded legal representation at specific stages of specific stages of proceedings
proceedings to meaningfully participate where they to meaningfully participate.

have standing.

Sometimes legal representation for victims has been

objected to on the grounds that victims may use this new ability improperly, for example the hearing
could become ‘a substitute for private vengeance not an expression of it'3' However, this misconstrues

the role of legal representation for victims. Legal representation is intended to protect victims' rights. The
victim would not play any role in prosecuting the accused. That responsibility would remain squarely, and
exclusively, with the prosecution. Improving the victim’s role and level of participation in the justice system
would not come at the expense of the accused'’s interests.*?

https://www.abc.net.au/news/2021-07-18/how-a-court-case-put-the-spotlight-on-sexual-assault-trials/100281894

https://www.criminal-courts-review.org.uk/auldconts.htm
http://link.springer.com/101007/978-3-030-

61383-9
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Many victims support a form of independent legal representation. Some stakeholders consulted by the
VOCC support the introduction of a form of legal representation although opinions differ regarding the
scope and approach of independent legal representation. There are also other stakeholders who may
oppose the introduction of a form of legal representation for victims. For example, in previous inquiries,
the Criminal Bar Association of Victoria and the Law Institute of Victoria have not supported separate
legal advice or representation for victims.** The Office of Public Prosecutions (OPP) told the VOCC that
‘appropriate measures are already in place’ and introducing legal representation would:

pose a challenge to the legal system more broadly. As outlined above, there is a risk that the intervention of an
independent legal representative compromising the prosecution case or leading to a miscarriage of justice.>*

At the same time, the OPP considered ‘that there are particular points during the court process that
independent legal advice and representation could be of significant benefit’, specifically applications to
subpoena confidential communications of the victim.

The VOCC accepts that introduction of legal representation for victims challenges traditional conceptions
of a fair trial. Ensuring that there is an ‘equality of arms’ between the state and the accused is often central
to ensuring a fair trial. However, this is not the only requirement of a fair trial. This kind of binary conception
of a fair trial has been superseded by conceiving of a fair trial as involving a ‘triangulation of interests'*®
This triangulation involves the state and the accused but recognises that victims' rights and interests also
play a role in determining whether a trial is fair.

The proposals in this chapter do not undermine the equality of arms. They do not involve the victim’s
legal representative operating as a prosecutor. The purpose of legal representation for victims would be
to protect victims' rights and interests. Without a legal representation scheme, victims of sexual offences
will continue to struggle to participate meaningfully,

even where they have substantive participatory

rights. For this reason, the VOCC recommends that

the Victorian Government establish a sexual offences The purpose of legal representation

legal representation scheme. for victims of sexual offences would be

to protect victims' rights and interests.

It would not involve the victim’s legal
representative operating

as a prosecutor.

The introduction of a sexual offences legal
representation scheme, like other initiatives before
it, may be objected to by some. However, the VOCC
notes similar concerns have been held in the past
when changes have been introduced that assist
victims, for example, in relation to the introduction
of intermediaries and VISs.*® These changes are
now well accepted. In New South Wales, the Office of the Director of Public Prosecutions ‘described

the ability to refer victims to a specialised legal service [for confidential commmunications] as positive'?”
Further, the recommended form of victim legal representation is consistent with fair trial principles. The
VOCC considers that as with other past initiatives, once a sexual offences legal representation scheme is
established in Victoria, its role will be accepted.

As discussed in Chapter 12, the VOCC recommends that the Charter of Human Rights and Responsibilities
Act 2006 (Vic) be amended to provide victims with victim-specific rights (or minimum guarantees),
including for victims to be:

e acknowledged as a participant (but not a party) with an interest in the proceedings
e treated with dignity and respect

e protected from unnecessary trauma, intimidation and distress when giving evidence and throughout
criminal proceedings.

Independent legal representation would help uphold these minimum guarantees.



Scope of a sexual offences legal representation
scheme

Legal representation where there is no jury

This section discusses providing victims, often described as ‘complainants’ in sexual offence proceedings,
with independent legal representation for applications made in the absence of the jury.® Victims already
have standing to appear at applications to produce/adduce information about a victim’s confidential
communications. Chapter 17 recommends providing standing to victims to appear in other types of
applications, such as sexual history evidence applications.

These applications usually occur before the trial commences. Legal representation schemes in some
jurisdictions are specifically limited to pre-trial applications.*® However, sometimes applications are

made after the trial has commenced. For example, an application may be made to question the victim/
complainant about their sexual history. The fact that an application is made after the trial has commenced
should not disadvantage a victim. Further, because no jury is present for such applications, providing
victims with legal representation in this situation would not change the dynamics of the trial. Therefore,
the absence of the jury, rather than ‘pre-trial’, better limits when legal representation should be available
for applications.

Providing victims with legal representation could help to empower and inform victims and help to identify
and resolve any issues relating to disclosure and admissibility of their sensitive personal information. It
would also ensure that the court has all relevant information and arguments regarding the victims' privacy
rights, that applications for confidential information are appropriately scrutinised, and that these difficult,
sensitive decisions are appropriately informed by the victim’s experience.“°

Confidential communications

In sexual offence cases, victims can seek leave to appear and make submissions in response to applications
to access their confidential communications, including medical or counselling records.*

This is one of the few times during a criminal proceeding where a victim has standing to appear and

make submissions to the court. However, research has found that that not all victims in sexual offence
cases are being advised of their right to seek leave to appear in court in response to an application.*? Few
victims engage their own lawyers to participate in these applications*® and evidence indicates that victims'
‘entitlements to protection of confidential communications and their sexual history are still not being
fulfilled'#*

The VOCC heard directly from victims about traumatic and protracted experiences in dealing with
subpoenas from defence counsel to access confidential information.

‘For 18 months there were legal arguments for the Defence seeking my psychologist full
file. | thought there was legislation to protect [victims in] sexual assault cases but turns out
anything can have exemptions applied for. It is wrong and hugely distressing. There have
been multiple times throughout this legal process where | have considered taking my own
life and | mean seriously considered and planned.’

— Victims’ Survey respondent

Another Victims' Survey respondent shared their experience of having their records subpoenaed, which
they concluded ultimately had no relevance to the trial, and feeling unsupported during the process:

https://www.justice-ni.gov.uk/sites/default,

files/publications/justice/gillen-report-may-2019.pdf
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‘I was subpoenaed at an earlier time for my personal emails and texts. | was told if | wanted
legal advice | would have to seek that independently and | was not given any contacts etc to
seek said advice. | have never intersected with the justice system until reporting these cases
so | had no idea. | eventually found a firm and had a brief conversation with a very dismissive
woman who had no interest in assisting me so it left me feeling defeated and alone. |
attended the hearings relevant to the subpoena and the defence gained them. It was purely
a fishing expedition to attempt to discredit me and none of the information was relevant to
the assaults themselves.’

- Victims’ Survey respondent

The VOCC heard from a range of stakeholders in support of legal representation in relation to confidential
communications.* Stakeholders perceived legal representation for victims whose confidential material is
sought by defence as an important step in both the participation of victims and protection of their rights. ¢

In 2022, legislative provisions were introduced to provide additional protections for victims regarding
disclosure of their confidential commmunications.4” These include:

¢ requiring the prosecuting party to ensure victims are notified about applications to access their
information, and that they have a right to appear and may wish to consider obtaining legal advice*®

e providing victims with a clear right to appear in applications, and permitting them to provide a
confidential statement describing the harm they are likely to suffer if the application is granted+®

e expanding protections to include ‘health information’ (such as personal information about a victim of a
sexual offence that is collected as part of provision of a health service).*°

Victims already have a right to legal representation and to seek leave to appear in relation to confidential
communications applications. However, without the implementation of a sexual offences legal
representation scheme, these protective provisions will continue to be ineffective. This risks creating a ‘two-
class’ system where only those victims with sufficient financial means will be able to exercise, or protect,
their rights.® Victims should not be required to pay to protect their rights and to avoid or minimise the
harm caused to them by performing their public duty to attend court and give evidence.*

Victims of sexual offences need access to a dedicated and specialised legal representation scheme that
can represent their best interests when there are applications to access confidential communications. This
scheme should be state-funded and specialised, as in other Australian jurisdictions.®® State-funded legal
services were introduced in New South Wales in 2011 and in Queensland in 2017.

https:/www.law.ed.ac.uk/sites/default/files/2020-09/ILR%20Report%20Final%20Version%20June%20_0%20-%20Acc.pdf

https://w justice-ni.gov.uk/sites/default/files/publications,

justice/gillen-report-may-2019.pdf

https:/publications.legalaid.nsw.gov.au/PublicationsResourcesService,

PublicationImprints/Files/753.pdf https:/www.legalaid.gld.gov.au/Find-legal-information/Factsheets-and-

guides/Factsheets/Counselling-Notes-Protect-Service
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The VOCC envisages that under a sexual offences legal representation scheme, an independent legal
representative could:

¢ ensure complainants understand their legal rights to protect their privacy and reputation

e assist complainants to prepare a confidential statement describing the harm they are likely to suffer if
an application to access confidential information is granted

¢ help complainants to claim the communications privilege when their confidential records are
subpoenaed

¢ take instructions from the complainant in a completely confidential manner (without having the
disclosure obligations that the prosecution has)

¢ help protect the complainant’s privacy and reputation by representing their interests as the
complainant in court proceedings to access counselling notes and other confidential therapeutic
records about the complainant.

Sexual history evidence

In the past, sexual history evidence was commonly relied on to attack the victim'’s credibility based on rape
myths. These myths were that sexual history evidence supported ‘the inference that the complainant was
more likely to have consented to the sexual activity or that they were less worthy of belief’>*

This led to the development of what are often called ‘rape shield’ laws. A person’s sexual history is not
usually relevant to the facts in the case and laws now require the accused to apply to the court to cross-
examine the victim about the victim'’s sexual history.>® This application is generally heard prior to the trial
commencing.

Victims do not currently have standing to appear and be legally represented in applications to question
victims about their own sexual history. Chapter 17 recommends that victims be provided with these
participatory rights.

The VOCC envisages that under a sexual offences legal representation scheme, an independent legal
representative could:

e advise the complainant about their legal rights in relation to the application

¢ take instructions from the complainant in a completely confidential manner (without having the
disclosure obligations that the prosecution has)

¢ help protect complainants’ privacy, dignity, and reputation by representing the interests of the
complainant in court proceedings

¢ inform the court about the harm likely to be caused if the defence is granted leave to cross-examine the
complainant about the complainant’s sexual history.

Ground rules hearings

Ground rules hearings address the comprehension capacity and communication needs of particular
vulnerable witnesses and assist parties to plan their questions, including the manner and content of cross-
examination. Victims do not have standing to appear or to have independent legal representation during
ground rules hearings.*® Following the passing of the Justice Legislation Amendment (Sexual Offences
and Other Matters) Act 2022, ground rules hearings are now mandatory in all sexual offence cases where
the vulnerable witness is a complainant (this includes summary hearings, trials, appeals and rehearings).

During consultation, the VOCC was told that complainants could benefit from independent legal
representation during ground rules hearings.”

The VOCC agrees that complainants in sexual offence trials could benefit from having legal representation
during ground rules hearings to advocate for their interests, separately from the prosecution.

The VOCC envisages that under a sexual offences legal representation scheme an independent legal
representative could:

¢ represent a complainant’s best interests in relation to ground rules hearings



e assist the court in determining the manner and content of questioning
e ensure cross-examination and the structure of questioning will not cause undue trauma

e assist a complainant to better prepare for giving evidence and understand the type of questioning.

Application to cross-examine a complainant at a committal hearing

In Victoria, a complainant may only be cross-examined at a committal hearing in a sexual offence case with
the leave of the court. However, if the complainant is a child or person with a cognitive impairment, they
cannot be cross-examined at a committal hearing.®

In its examination of committal proceedings in 2020, the Victorian Law Reform Commission (VLRC) noted that
cross-examination at a committal hearing can be much more difficult for victims than at a trial. This is because
counsel is not constrained by the presence of a jury® and because cross-examination is likely to be less targeted
than at trial because counsel may explore different case scenarios from the one that counsel uses at trial.°

Recent amendments to the Criminal Procedure Act 2009 (Vic) provide additional protections to
complainants during committal hearings. The court must provide reasons outlining why it is granting leave
to cross-examine a complainant in a case involving a sexual offence.® The Magistrates’ Court must have
regard to a number of factors before granting leave to cross-examine,® including:

¢ the need to minimise the trauma that might be experienced by the complainant in giving evidence

¢ relevant conditions or characteristics of the complainant, including age, culture, personality, education and
level of understanding

¢ any mental, intellectual or physical disability ‘to which the witness [complainant] is or appears to be subject
and of which the court is aware'.

These factors are matters which a complainant and/or their legal representative are best placed to inform the
court about. However, a complainant does not have standing to appear and to be legally represented at these
applications to cross-examine.

If provided with standing to appear and to be legally represented, a complainant’s legal representative
could assist:

¢ the court in weighing up factors for consideration under the Criminal Procedure Act 2009 (Vic) in relation to
granting leave to cross-examine

¢ the court in determining special protections required when the complainant gives evidence

¢ complainants to understand the reasons provided by the court as to why it has granted leave to cross-
examine

e acomplainant to better prepare for giving evidence.

Legal representation at committals, trials and summary hearings

There are other situations where victims' legal needs and interests could be better protected by providing
victims in sexual offence cases with legal representation.

During consultation, some judicial representatives told the VOCC they saw a role for independent legal
representation at the committal hearing, because victim-witnesses:
are being asked questions ... that are fishing, that are designed to get information as to whether they have had
counselling and from whom in order to provide a springboard for the third party subpoenas. That's an area where there
is a proper basis for thinking that complainants or victims should be given independent legal advice before answering
such gquestions, and about whether to object, because their interests may be different from the interests of the

prosecution. The knowledge of the victim about their rights in respect of confidentiality of counselling records or about
where a line of questioning is leading may also be different from the knowledge that the prosecution has about it.>*

Avictim'’s legal representative could intervene to prevent inappropriate cross-examination of a victim at a
committal hearing. While this rationale is tied to preventing ‘fishing’ that might lead to applications (e.g. to
access confidential communications), victim legal representation should not be limited to that purpose.



In any criminal proceeding in Victoria, courts must disallow an ‘improper’ question, being a question that:
¢ is misleading or confusing

¢ isunduly annoying, harassing, intimidating, offensive, oppressive, humiliating or repetitive

¢ s put to the witness in a manner or tone that is belittling, insulting or otherwise inappropriate

¢ has no basis other than a stereotype (for example, a stereotype based on the witness's sex, race, culture,
ethnicity, age or mental, intellectual or physical disability).%*

However, as victims of sexual offences do not have their own legal representation, they depend on
prosecutors or judicial officers enforcing legislative protections against improper questions by defence
counsel. Evidence suggests not all prosecutors and judicial officers object or stop inappropriate questions
asked during the cross-examination of a complainant.

In 2010, the Australian Law Reform Commission found that in criminal trials, judges were reluctant to
intervene to protect witnesses.®® In 2021, the VLRC said that there has been a ‘positive shift’ in this regard
but that good practice is not consistent.®® The VLRC found that despite reforms, victims continue to
experience ‘brutal’ cross-examination.?” As discussed above, in a recent County Court trial highlighted in
the media, neither the judge nor the prosecutor intervened when defence counsel asked inappropriate
and inadmissible questions. On a retrial in 2019, a new judge considered the evidence and ruled these
guestions inadmissible because the questions were improper and because leave had not been granted to
admit prior sexual history evidence.%®

In some circumstances, it may be difficult for judges to identify all improper questioning while considering
other matters, particularly if the prosecution has decided for strategic reasons not to object to cross-
examination. A judge may also be reluctant to intervene too much in case they appear to a jury to be
biased against the accused and counsel is generally given some leeway concerning how they choose to
conduct their defence.®®

Associate Professor Kerstin Braun advised the VOCC that victims should have representation at trial
‘because out of all the reports that you hear and anecdotal evidence, that is really the stage where most
victims feel re-traumatised by the questions that are being asked’.”® Assoc. Professor Braun noted that
guestions asked during cross-examination may not comply with evidentiary protections and prosecutors
and judicial officers may not intervene. Assoc. Professor Braun told the VOCC that ‘[t]Jo have a legal
representative there makes sense as the rules are already there. The evidence already contains those rules,
it's just that nobody is there to act exclusively on behalf of the victim who will enforce their rights.””!

The VOCC agrees with this observation. For this reason, the VOCC recommends a model where a legal
representative can assert the victim'’s interests in sexual offence cases by:

e assisting the court in ensuring compliance with evidentiary protections during cross-examination (i.e.
that the victim is not asked improper questions)

e ensuring that questioning complies with the court’s directions made at a ground rules hearings
e ensuring that sexual history evidence laws are complied with

e in a committal hearing, ensuring that questioning concerns a matter on which the court has granted
leave to cross-examine at a committal hearing.

The victim's legal representative would essentially have a protective role, asserting the victim’s rights and court
rulings by way of submissions to the court. Protections — legislative and procedural (such as Practice Directions)
—would prescribe the ways in which a legal representative could assist the court and intervene where victims'
rights are not being upheld, and in such a way that the adversarial nature of the trial would not be prejudiced.

The victim’s legal representative would not detract from the accused'’s right to ask relevant and proper
guestions and test the prosecution case. The victim would remain a participant and not a party to the
proceedings. The victim'’s legal representative would not be able to call evidence or witnesses and would
only be present when the witness gives evidence.

https://www.abc.net.au/news/2021-07-18/how-a-court-case-put-the-spotlight-on-sexual-assault-trials/100281894
https:/Awww.justice-ni.gov.uk/sites/default/files,
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It is important that there do not appear to be two prosecutors in the trial. The role of the victim's legal
representative should not change the role of the prosecutor. Consideration would need to be given

to how a victim’s legal representative could be accommodated in court (e.g. where the victim’s legal
representative would sit in court), the manner in which they can assist the court or intervene, and how
their presence is explained to the jury.

RECOMMENDATION 22

The Victorian A sexual offences legal representation scheme should
Government should fund provide independent legal representation for sexual offence
a sexual offences legal complainants in relation to applications, involving:

representation scheme
and introduce necessary
legislative amendments * sexual history evidence
to provide sexual offence
victims with standing to
appear and be entitled
to state-funded legal e cross-examination at a committal hearing.
representation at specific
stages of proceedings.

e confidential communications

¢ subpoenas for information that contains private
information about the victim

A sexual offences legal representation scheme should
provide independent legal representation at ground
rules hearings and when the victim is giving evidence at
a committal hearing, summary hearing, trial or appeal, to
ensure compliance with the court’s rulings and to protect
witnesses from improper questions or questioning.



Overview of Chapter 16: Court support and safety

In order to meet the Victims’ Charter Act 2006 (Vic) (Victims' Charter) objective of incorporating victims as
participants, supporting victims at court is critical. Court support underpins victim participation. It enables
those victims who are required to give evidence to give their best evidence and it can reduce the likelihood
of victim-witnesses experiencing secondary victimisation.

Closing the gaps in withess support

Access to witness support has been identified as a critical need for victim-witnesses during the justice
process. Victoria has two witness support schemes, and these services provide valuable support for victims.
However, neither service is able to meet demands on it and there are many victims who are not eligible for
these services.

The VOCC recommends that the Victorian Government close the gaps in witness support by providing
sufficient funding for existing witness support services to meet demand, including enabling services to
provide a comprehensive level of service for high-needs victim-witnesses (including support during the
entire court phase) and across regional Victoria.

The VOCC also recommends that the Victorian Government establish a witness support scheme for adult
victims of crimes against the person in the summary jurisdiction.

Expanding the Intermediary Program

The Intermediary Program is widely praised by stakeholders as enhancing participation for witnesses who
might otherwise not have sufficient support or accommodations to give evidence. The VOCC recommends
expanding the Intermediary Program so that it is not limited by jurisdiction or court location.

Closing the gaps in victim support at court

Research confirms the need for victims to have support before, during and after court. Unlike witness
support, victim support is not focused on the facilitation of giving evidence. Many victims will want to
attend court — and participate in proceedings where relevant — without being a witness.

Victims told the VOCC that lack of support at court had made for particularly distressing experiences that
often resulted in secondary victimisation.

The VOCC recommends that the Victorian Government establish a dedicated and specialised victim liaison
service in each court to ensure victims are supported before, during and after attending court.

Court safety and accessibility

Attending court is often critical to a victim being able to participate in the justice system. Lack of safety
during the court process emerged as a significant issue for victim participation. Victims raised concerns
with the lack of safe and separate seating options in court common areas such as entrance ways, hallways
and foyers.

Many court venues do not meet best practice for all court users, including victims of crime. The VOCC
recommends that the Victorian Government establish minimum standards for safety and accessibility
in Victorian courts and develop a multi-year plan to upgrade facilities to meet minimum safety and
accessibility standards.



Chapter 16:
Court support
and safety



Introduction

In order to fulfil the Victims’ Charter Act 2006 (Vic) (Victims' Charter) objective of including victims as
participants, supporting victims at court is critical.

The VOCC conceptualises court support broadly. Court support can be provided by a range of services or
agencies' and may include:

e witness support services which, as discussed below, are a specialised type of support that help victims
prepare to give evidence

e victim liaison based in or around the court system (e.g. providing a point of contact in a court so that
victims can access certain spaces or special protections)

e one-on-one support, such as providing victims with practical and emotional support to attend court
hearings (whether or not a victim needs to give evidence).

Appropriate court support enables those victims who are required to give evidence to give their best
evidence and can reduce the likelihood of victim-witnesses experiencing secondary victimisation.
Supporting victims at court also enables victims who are not witnesses to participate in a safe way, such as
being able to observe proceedings safely and also participate at critical stages of the justice process, such
as by making a Victim Impact Statement (VIS).

This chapter makes recommmendations in relation to:

e closing the gaps in witness support so that more witnesses in Victoria are eligible for, and can receive,
appropriate witness support

¢ expanding the availability of the Intermediary Program
¢ enhancing victim liaison in courts so that victims are not left unsupported in the court environment

e ensuring courts meet minimum safety and accessibility standards so that victims can participate
equally and safely.

Witness support

Witness support services assist victim-witnesses through the justice process, including the process of
participation in the trial when a victim is required to give evidence.

Access to witness support has been identified as a critical need for victim-witnesses during the justice
process.2 Researchers Nicole Bluett-Boyd et al describe the introduction and expansion of witness
assistance programs ‘as the most integral reform in enhancing victim/survivors' experiences of the court
process'3

There are two dedicated witness support services in Victoria:

¢ the Victims and Witness Assistance Service (VWAS) which is part of the Office of Public Prosecutions
(OPP)

¢ the Child Witness Service (CWS) which is part of the Department of Justice and Community Safety.

The role of each service is outlined below.



Victorian Office of Public Prosecutions - Victims and Witness Assistance Service

VWAS social workers and OPP solicitors work together to provide information and support to
adult victims and witnesses during the court process.“

VWAS social workers can provide:

e information about the prosecution process

¢ information about rights and entitlements

¢ information about the progress of the case

e support during meetings with lawyers about the case

e support to go to court (for example, helping with arrangements for giving evidence and being
in court).

Department of Justice and Community Safety — Child Witness Service

The CWS's team of qualified social workers, psychologists and practitioners can:®

e support child witnesses and their families throughout the criminal proceedings

e familiarise child witnesses with the court processes, remote witness rooms and court
personnel

¢ liaise with police and the prosecution teams, attend meetings and provide case updates

e prepare children and young people for the role of being a witness and support them when
they give evidence

e provide debriefing and make referrals to community agencies

¢ help children, young people and their families to complete Victim Impact Statements and
attend plea or sentence hearings.

VWAS is only available for victims and witnesses in the indictable stream (heard in the County and
Supreme Courts). The Child Witness Service is not limited by jurisdiction but is only available for children
and young people.

Witness support assists victims' participation

Engagement with victims showed that for those victims who received witness assistance, this support
significantly assisted their participation in the justice system, as noted by these respondents to the VOCC's
Victims' Survey:

‘Once Witness Assistance got in touch, | felt like | had someone to ask all the ‘stupid’
questions of. Nothing was too much trouble, and they addressed all my fears, mostly around
giving evidence and being in close proximity to the offender. WAS organised visiting court
beforehand, provided emotional support, kept me up-to-date, supported before, during

and after giving evidence remotely ... | wouldn'’t have coped without everyone’s amazing
knowledge, experience and support.’

‘I received invaluable support from social workers through the Witness Assistance Program
with face to face meetings explaining proceedings, always answering my questions, offering
kindness and encouragement and accompanying me to court hearings.’

- Victims’ Survey respondents

https://www.opp.vic.gov.au/victims-witnesses/how-we-can-support-you/#:
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https://www.victimsofcrime.vic.gov.au/going-to-court/child-witness-service

The OPP told the Victims of Crime Commissioner (VOCC) that ‘VWAS support lowers the barriers to
participation’ and also supports ‘victims to provide their evidence in court’®

Judicial representatives also praised the work of the CWS, with one representative stating that the CWS
‘plays an extraordinary part for children in summary contests in indictable sexual offences — they are
sophisticated and highly trained and really help children and young people to give evidence'’

Issues with witness support

While both the VWAS and the CWS are frequently praised by victims and stakeholders,® both services are
limited by cohort or jurisdiction. The demand for these services also outstrips their resourcing.

Sixty-three per cent of victims surveyed by the VOCC felt they did not get enough information about their
role as a witness to help them participate in the process.

This suggests more victim-witnesses need access to witness support.

:o ZOiZ:O 63%

Sixty-three per cent of victims surveyed by the VOCC
I l felt they did not get enough information about their
role as a witnhess to help them participate in the process.

Gaps in witness support

During stakeholder engagement, the VOCC was told that there is unequal access to services.? Support for
adult witnesses in the Magistrates’ Court of Victoria was highlighted as a particular gap.”®

Respondents to the Victims' Professionals Survey suggested victims need access to more dedicated in-
court support.

Victoria Police members told the VOCC there was insufficient witness support for summary matters heard
in the Magistrates’ Court. Police described some witnesses missing out on support because they fall
through the gaps of the existing witness support system — that is, those witnesses who are not children, do
not have a cognitive impairment and whose matters are not being heard in the indictable stream."

Similarly, the Centre for Innovative Justice (ClJ) noted gaps for witnesses who are not eligible for VWAS or
the CWS:
There are gaps for certain types of victims because of the eligibility criteria. For example, VWAS is available for
indictable matters prosecuted by the OPP. But an increasing number of matters are classified as indictable, triable
summiarily, but there isn't an equivalent service for the summary jurisdiction. This means that if you are 18 years and 3

days with an indictable offence triable summarily, you fall through the gaps as you're not eligible for the CWS or VWAS.
This includes a lot of family violence offences that can be incredibly serious.”?

A recent case example highlighted in the media illustrates the precarious nature of supporting victim-
witnesses without dedicated witness support services in the Magistrates’ Court where some sexual
offences are heard. The article outlining the case describes a magistrate granting an accused diversion
‘after prosecutors abandoned a sexual assault charge ... moments before a contested hearing was about
to begin’.The article states that police prosecutors had told the court that ‘the victim had become
“overwhelmed with the thought of having to give evidence™.”® While it is not known what support the
victim had been given, if they were an adult victim of crime, they would not be eligible for witness support

https://www.supremecourt.vic.gov.au/forms-fees-and-
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and would unlikely have been provided specialised witness support such as:

¢ familiarisation with court processes, remote witness rooms and court personnel
e assistance to prepare for the role of being a witness

e support on the day to give evidence

e advice on alternative arrangements for giving evidence.

Victoria Police members told the VOCC that the OPP’'s VWAS model works very well and should be replicated
in the Magistrates’ Court.* Similarly, ClJ advocated for all vulnerable witnesses to be supported by a witness
assistance service, suggesting an expansion of existing services that are already proven to work.®

Stretched resources

Concerns were also raised that existing witness support services could not meet demand under current
eligibility criteria. One victim representative of the Victims of Crime Consultative Committee told the VOCC
about the negative consequences of the lack of support services:

‘| felt that other victims were prioritised over us in terms of court support. There were times
we really needed that support, but we couldn’t access it. For example, our WAS worker had to
make decisions about whether to attend court with us versus a victim of sexual violence who
was giving evidence. They are prioritised above us. There were times that | really need that
support, but to be told you're not a priority is not great."®

Respondents to the VOCC's Victims’ Professionals Survey told the VOCC that existing witness support
services are ‘often unavailable due to the number of cases they manage, leaving clients alone’.

Regional victims’ professionals in particular raised concerns about witness support availability in regional
areas. One survey respondent stated that witness support services ‘often ask the VAP teams to provide
court support at very late notice due to the complexities of the circuit but the VAPs are not always able to
provide the support needed’. Another Victims' Professionals Survey respondent said that VWAS very rarely
attend their region.

The OPP told VOCC that VWAS resources are ‘finite’ and that certain types of crime are typically prioritised
but that all identified victims receive some level of service:
As OPP VWAS resources are finite, those matters that are identified as not requiring a high degree of involvement and
support from OPP VWAS would be referred to other coommunity services operating in this area, such as the Victim

Assistance Program ... Matters where a person is a victim of sexual assault or family violence and those matters where a
death has occurred are typically prioritised."”

The OPP also told the VOCC that even within the priority cohorts of sexual assault, family violence and
death, VWAS ‘simply cannot invest the time and resources that [they] would like to for each and every
victim in this higher-needs group’.®

VWAS told the VOCC that high caseloads and insufficient resources mean that less support may be
provided during evidence or critical hearings in matters involving deceased victims because ‘there is
insufficient capacity in VWAS to be physically present at each hearing for every victim'.®

The OPP also advised that the ‘extent of unmet need is greater in regional areas, such as Mildura'.?° The
OPP told the VOCC that VWAS will attend regional areas for court circuits to provide support to the most
vulnerable victims and witnesses, but those other victims identified as lower-needs will be referred to local
agencies delivering the Victims Assistance Program (VAP) for support.?

Closing the gaps in witnhess support

Witness support is crucial to victim participation. The VOCC is concerned about gaps in eligibility for witness
support services, as well as the resource-stretched environment in which existing services are operating.



Of critical concern is the fact that there are some high-needs victim-witnesses who are not eligible

for witness support at all - namely victim-witnesses in the summary jurisdiction who are not young or
cognitively impaired. This places an increased onus on police prosecutors to attempt to manage support
for vulnerable witnesses, including in serious sexual assault cases where they may not have the skills or
resources to properly support high-needs witnesses.

The VOCC is also concerned that existing witness support services cannot meet demand. The OPP has
indicated that it cannot provide a service to all eligible witnesses, nor provide sufficient support to priority
(high-needs) victim-witness cohorts. Witness support in regional areas is even more limited.

While some gaps in witness support can be (and are) filled by VAPs or Court Network volunteers, neither
VAPs nor Court Network can provide the level of service provided by a specialised witness support service.
Witness support services are tailored around the needs of a witness required to give evidence. Witness
support is different to victim support.

The VOCC recommends that the Victorian Government close the gaps in witness support by:
¢ providing sufficient funding for existing witness support services to meet demand

e establishing a witness support scheme for adult victims of crimes against the person in the summary
jurisdiction.

Funding for existing witness support services should enable:
e service provision to all eligible victim-witnesses

¢ acomprehensive level of service provision for high-needs victim-witnesses, including support during
the entire court phase and at all key hearings

e existing witness support services to service regional areas.

A witnhess support scheme for adult victims of crimes against the person in the summary jurisdiction
should be modelled on the existing services in Victoria and include specialist advice and assistance,
including:

e support and information about the role of being a witness

e support to go to court (including assisting with special arrangements for giving evidence and safely
attending court) including pre-court familiarisation processes (e.g. ‘walk throughs')

e debriefing following court hearings

e referrals to victim support services for longer-term case management or to other services (e.g. trauma
or bereavement counselling, lawyers for assistance with state-funded financial assistance).

The VOCC considers that the most appropriate ‘host’ agency, department or organisation for a witness
support scheme for adult victims of crimes against the person in the summary jurisdiction is a matter

for government. In considering the best location for such a service, regard should be had to factors such
as whether a model of victim and witness support is best integrated with prosecutions, as per the VWAS
model, or whether a stand-alone witness support service, as per the CWS, provides better outcomes

for witnesses. Consideration should also be given to which model would lead to better integration with
existing services — including existing witness, court and victims' support services and any enhancements
made to the victim support system as recommended in Chapter 14 of this report. Opportunities to expand
or extend existing approaches may be preferable over the establishment of new stand-alone services
where this creates more seamless support for victims of crime.
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Intermediary Program

The intermediary scheme was introduced in 2018 as a pilot program.?? Intermediaries are skilled
communication specialists who assist vulnerable witnesses to give their best evidence.? Intermediaries are
neutral officers of the court and as such are not victim ‘support workers’ but assist in ensuring victims can
provide their best evidence safely.

The intermediaries scheme is available to a witness or complainant who is under 18 years of age when the
proceeding commences, or has a cognitive impairment, and where the criminal proceeding takes place in
a participating court.?

Participating courts at present are the Magistrates’ and Children’s Courts and the County and Supreme
Courts in Melbourne, Geelong, Bendigo, Warrnambool and Wodonga.

The Multi-jurisdictional Court Guide for the Intermediary Program states that the Intermediary Pilot
Program for the use of intermediaries has operated more narrowly than the scheme set out in the Criminal
Procedure Act 2009 (Vic), and currently applies only to:

e complainants in sexual offences matters who are vulnerable witnesses
¢ vulnerable witnesses, apart from the accused, in homicide matters
¢ vulnerable witnesses in all court jurisdictions, but in limited geographic locations

¢ police sexual offence and child abuse investigative team ('SOCIT’) sites in Bendigo, Box Hill, Fawkner,
Frankston, Geelong, Knox, Melbourne and Warrnambool, or as nominated by the Intermediary Pilot
Program from time to time.?®

Intermediaries are only available in limited circumstances, so victim experiences of the Intermediary
Program were unable to be covered in detail during VOCC's engagement with victims. However, the VOCC
notes that the Intermediaries Program was widely supported by stakeholders and highly praised by one
victim the VOCC spoke with.

https: justice.vic.gov.au/justice-system/courts-and-tribunals/victorian-

intermediaries-pilot-program

https:/www.

supremecourtvic.gov.au/forms-fees-and-services/forms-templates-and-guidelines/multi-jurisdictional-court-guide-for-the-intermediary-program
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A number of stakeholders indicated during consultations with VOCC that the intermediary scheme has
been a positive reform for witnesses who might otherwise not have sufficient support or accommodations
to navigate giving evidence.?® Victoria Police members praised the Intermediaries Program as ‘fantastic'?’
and ‘the most magnificent improvement in the system ... in a long time’2®

Community Legal Centre representatives were also supportive of the Intermediaries Program, although
the VOCC was told it might be more effective if victims had independent legal representation to advocate
for their interests during the process.?

Expanding the Intermediary Program

Research has heralded the intermediary program as ‘a significant milestone in Victoria’'s efforts to ensure
that the criminal justice system accommodates and protects those with limited comprehension and
communication skills'*°

The Victorian Law Reform Commission (VLRC) found in 2021 that the intermediary program:

¢ increases access to justice and drives positive change in the practice and attitudes of police, lawyers
and judges

e results in more cases making it to court
e ismostly supported by police, lawyers and judicial officers.®

However, as noted above, the Intermediary Pilot Program for the use of intermediaries has operated more
narrowly than the scheme set out in the Criminal Procedure Act 2009 (Vic) and only operates in certain
court locations.

Having regard to the positive outcomes for victim participation, the VOCC recommends that more victim-
witnesses have access to the Intermediaries Program, including by expanding its availability to all victim-
witnesses with communication difficulties and to all courts in Victoria.

The VOCC's recommendation is similar to the VLRC’'s recommendation in its 2021 report, Improving

the Justice System Response to Sexual Offences. The VLRC also recommended amending the Criminal
Procedure Act to ensure that all witnesses with commmunication difficulties in sexual offence matters have
access to the intermediary scheme.

The VLRC noted that the Magistrates’ Court of Victoria supported ‘embedding the intermediary scheme
permanently in all court venues as a high priority'.

The VOCC agrees with the Magistrates’ Court of

Victoria and sees no reason why the intermediaries All victim-witnesses should be given
program should not be a statewide service available the same opportunity to participate
across all court locations for victim-witnesses. equally in the justice process, regardless
All victim-witnesses should be given the same of where they live, and regardless of the
opportunity to participate equally in the justice offence the accused has been charged
process, regardless of where they live, and regardless with committing.

of the offence the accused has been charged with
committing.

As with many other recormmendations in this report,

implementing recommendation 24 would require appropriate investment by the Victorian Government.
While the need to test approaches by way of pilots is a well-established path in law reform and service
innovation in Victoria, when successful initiatives are not properly rolled-out across the state, too often
victims and witnesses experience ‘postcode justice'.
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Enhanced victim support in courts

Research confirms the need for victims to have support before, during and after court.®?> Unlike witness
support, discussed above, court support is not focused on the facilitation of giving evidence. Many victims
will want to attend court — and participate in proceedings where relevant — without being a witness.

Victim support at court is provided in a range of ways in Victoria, although there is no single, statewide and
cross-jurisdictional service available to all victims of crime. At-court support is provided by a patchwork of
services, many of whom deliver good services to those victims who can access them. They include:

*  VWAS —where the OPP is prosecuting the matter — where resourcing/demand enables support to be
provided

¢ Victims Assistance Program (VAP) workers — where funding and resourcing levels enable them to
provide at-court services

¢ Court Network volunteers — where volunteers are available across court areas and where demand
enables support to be provided.

Court Network told the VOCC that appropriate court support is an integral component of enhancing victim
participation, particularly where the outcomes of criminal processes may not always validate victims'
experiences:

Bearing witness, being alongside people, validating the importance of what they did or their being there; this all plays
a role in creating meaningful participation. People can walk away feeling like they have had meaningful participation,
even if the system itself cannot enable that to occur.>

Gaps in court support

Victims told the VOCC that lack of support at court had made for particularly distressing experiences that
often resulted in secondary victimisation. Victims discussed traumatising court attendances where they
were unsupported and unprepared. For example, this respondent to the Victims' Survey stated:

‘The court attendance was awful. | had the choice between sitting near the family of the
defendant or sitting near the estranged family of my deceased partner. There was no court
support.’

- Victims’ Survey respondent

One respondent to the Victims' Survey stated that they received ‘zero support during the court phase’
while another described how they had attended court and been found, by chance, by a court support
worker: ‘[I] praise so highly the court support worker who found me alone and crying in the waiting room.’



Victims with disability highlighted that lack of court support was also a barrier to them being able to access
arrangements that would facilitate their access and safe participation, such as safe waiting rooms.>*

Victims without support described being unaware of court processes and etiquette, with one respondent to
the Victims' Survey commenting: ‘At one point, | wanted to ask the judge a question and | raised my hand
but the judge looked at me but did not ask what | wanted.” A victim-survivor of sexual assault told the ABC
in 2021 that they ‘would have liked access to a liaison officer at the court who could have been a point-of-
contact and a person who could answer questions about the court processes and what to expect'.*

Only 11 per cent of victims’ professionals surveyed by the VOCC agreed that victims have enough in-person
court support to help them participate in the process in the Magistrates’ Court. In comparison, 41 per cent

of respondents agreed that victims have enough in-person court support to help them participate in the
process in the higher courts, where there is a dedicated Victims and Witness Support service run by the OPP.

Victims' professionals surveyed by the VOCC raised concerns about the level and availability of at-court
support which can be provided within the current victim support system particularly in regional areas:

We often find victims wanting support in court and seldom able to access it via e.g. court social work. We end up using
volunteer based services.

Funding cuts have made it difficult to support clients the way we should, eg. we aren’t supposed to do full days of court
support anymore.

Disenfranchised victims like the family members of victims who aren'’t required to be in court don't get funded to come
and don't necessarily have workers to support them — more funding is needed for this.

Victims in outlying regional areas have less options for court support.

There is not court support in some regional courts operating at present.

The VOCC was also told that victims are not getting the necessary debriefing or post-court care that they
need.®®

Court Services Victoria (CSV) told the VOCC that:

We need to look at trauma informed approaches and ask ‘how do you support the whole person?’ In mainstream courts
how do we support someone who is experiencing levels of trauma but they don't fit certain categories for therapeutic
courts? How do we get the best outcome for someone in that highly stressful environment where many things are
outside of their control and assist them to advocate for themselves and exercise choice?*’

Closing the gaps in victim support

As outlined above, research confirms the need for victims to have support before, during and after court.®®
Many victims will want to attend court — and participate in proceedings where relevant — but will not be
eligible for a witness assistance service. As noted by Court Network, appropriate court support is an integral
component of enhancing victim participation.®

While a number of different services and programs can, and do, provide at-court support, there is a need for
a consistent service response across Victoria. Existing services do not have sufficient resourcing or eligibility
criteria to provide much needed at-court support.

In 2021, the parliamentary inquiry into Victoria's criminal justice system recommended that the Victorian
Government undertake a trial use in the Magistrates’ Court of Victoria of Victim Peer Support Workers to
assist victims of crime attending court proceedings.“°

The VOCC advocates for the establishment of a dedicated and specialised victim liaison service in courts,
with sufficient resources to provide support to victims in each court location across Victoria. The use of victim
peer support workers should be considered as part of such a service.

The liaison service should provide support before, during and after victims attend court, providing a central
contact point for:

¢ information about accessibility in the court space, including for people with disability, children and
young people and making arrangements to ensure relevant supports are in place, including safe spaces,
accessibility aides, interpreters etc.

https://www.abc.net.au/news/2021-04-21/sexual-assault-complainants-seek-change-to-justice-system/13296644

https://parliament.vic.gov.au/images;
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¢ information about safety in the court space, including safe entries, exits, waiting areas and making
safety plans prior to a victim attending court

¢ information about the set-up of courtrooms and basic information about courtroom etiquette and
procedures

e referrals to onsite and offsite support services such as specialist victims’ services or culturally safe
programs or services

e information about how to find updates about hearing dates and times.

The liaison service should have skills and expertise to help a range of victims, including victims with
disability, children and victims from culturally diverse populations.

Victims should be able to easily identify the liaison service so that those victims who are not supported

by a witness support service or a victim support service (like a VAP) can identify the liaison service easily.
There should be an online presence so that victims can begin to engage with the service early, such as ask
questions about safety, court facilities and court proceedings/etiquette.

As with expanding the availability of witness support services, the VOCC considers that the most
appropriate ‘host’ agency, department or organisation for a victim liaison service across Victorian courts is
a matter for government. Regard should be had to factors such as:

¢ the existing programs and services already providing a form of victim liaison or support in courts

* how victims can be holistically managed throughout the justice journey and not made to continually
re-tell their story to receive different services

¢ what approach would enable best integration with existing services, including existing witness, court
and victim support services.

Opportunities to expand, extend or integrate existing approaches may be preferable over the
establishment of new stand-alone services where this enhances the support able to be provided to victims
of crime.
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Court safety and accessibility

Under the Victims' Charter, so far as is reasonably practicable, a prosecuting agency and the courts should,
during the course of a court proceeding and within a court building:*

¢ minimise a victim's exposure to unnecessary contact with the person accused of the criminal offence,
defence witnesses and family members and supporters of the accused person

e protect a victim from intimidation by the accused person, defence witnesses and family members and
supporters of the accused person.
Findings of previous reviews and inquiries

Court safety has been described as a ‘perennial issue’*? As noted by the then-Department of Justice
in 2013, ‘creating a safe [court] environment can take time as it often requires physical changes to the
built environment and significant resources.” It is unsurprising that so many victims of crime and
stakeholders raised concerns about court safety during this inquiry.

A 2021 report into the administration of Victorian courts found that many courts across Victoria are not fit
for purpose and do not meet the needs of all court users.** This echoes findings in previous reports and
inquiries.

Court safety issues raised in previous reports and inquiries

Beyond Doubt: The Experiences of People with a Disability in Reporting Crime (2014) report
recommended that Court Services Victoria:

e prioritise disability accessibility and drive implementation consistently across jurisdictions
¢ provide for hearing loops and space for mobility aides in courtrooms across jurisdictions.

The Role of Victims of Crime in the Criminal Trial Process (2016) report recommended that Court
Services Victoria, in consultation with investigatory, prosecuting and victims’ services agencies,
implement measures to protect victims attending court proceedings on indictable criminal
matters by:

e ensuring that victims can enter and leave courthouses safely, including, where possible,
allowing them to use a separate entrance and exit

* making separate rooms available for victims to wait in at court and ensuring victims know
where they are

e establishing remote witness facilities that are offsite or accessed via a separate entry to that
used by other court users

e uUsing more appropriate means to screen victims from the accused when giving evidence in
the courtroom.

Inquiry into Victoria’s Criminal Justice System (2021) recommended:

¢ that the Victorian Government fund Victorian courts to update their facilities to improve
standards in victim safety and wellbeing.

Improving the Justice System Response to Sexual Offences (2021) report recommmended that
the Victorian Government fund the courts to strengthen measures to protect complainantsin
sexual offence cases by:

e ensuring victims can enter and leave courthouses safely, including, where possible, allowing
them to use a separate entrance and exit

e using appropriate means to screen complainants from the accused when they are giving
evidence in the courtroom

e ensuring technology is reliable to support complainants to present their best evidence.



Courts not meeting standards

Lack of safety during the court process emerged as

a significant issue for victims' participation. Inability
to participate at court fully or safely was raised by
victims in relation to both their physical safety in the
court precinct, and their psychological and emotional
safety during court proceedings.

Forty per cent of respondents to the VOCC's Victims’

Lack of safety during the court process
emerged as a significant issue for
victims' participation.

Forty per cent of respondents to the
VOCC's Victims' Survey who attended

court indicated that they never felt safe
in court.

Survey who attended court indicated that they never
felt safe in court and 35 per cent indicated that they
only felt safe sometimes. Taken together, 75 per cent
of respondents were concerned about their safety
while attending court.

Victims raised concerns with the lack of safe and separate seating options in court common areas such as
entrance ways, hallways and foyers. Due to there being too few safe spaces for victims at court, victims frequently
encountered the accused and/or their supporters in the general waiting areas. One Victims' Survey respondent,
who required further counselling after encountering the perpetrator in court, described the impact on them as
highly distressing. One victim expressed their view to the VOCC that victims ‘should